SAVE OUR SOUND

LA alliance to protect nantucket sound

July 16, 2010

VIA FEDEX

Mr. Brendan McCahill

Environmental Engineer

U.S. Environmental Protection Agency — New England
5 Post Office Square

Suite 100, Attn: OEP-5-2

Boston, MA 02109-3912

Re: Cape Wind Project Outer Continental Shelf Air Permit Review
Dear Mr. Cahili:

The Alliance to Protect Nantucket Sound (APNS) hereby set forth their comments on the
proposed Federal Outer Continental Shelf (OCS) Air Permit Approval (APA) for the proposed
Cape Wind Project. We thank Region 1 of the Environmental Protection Agency (EPA) for your
diligence with regard to the entire scope of the Cape Wind Project review, and the agency's
extensive and thorough comments to and involvement with both the U.S. Army Corps of
Engineers (Army Corps) and Minerals Management Service (MMS). Throughout the nearly ten-
year process, your office has been a consistent voice of reason, and champion of a proper
regulatory process and adherence to the requirements of statutes designed to balance interests
and protect our natural resources. Now that EPA has its own decision to make on the project, we
are confident that you will continue to demonstrate that same commitment to the OCS APA
process. We are concerned, however, by several factors in the current OCS APA proposed
permit. The purpose of these comments is to identify current deficiencies in the proposal and
suggest appropriate ways of complying with existing statutory and regulatory dutics.

Background

On December 17, 2008, Cape Wind Associates (CWA) submitted an OCS air permit
application to EPA New England. The application is intended to cover emissions from the diesel
compression ignition engine construction equipment to be used during the construction and
operation of the Cape Wind project. The engines emit criteria pollutants including nitrogen
oxides (NOy), carbon monoxide (CO), particulate matter (PM), sulfur dioxide (SO), and volatile
organic compounds (VOC). In the application, CWA provided the following information to
support its statement that it will meet all air permit requirements codified in section 328(a) of the
Clean Air Act (CAA) and 40 C.F.R. Part 55 and all other applicable federal requirements.
According to the application, CWA will:
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. Apply Lowest Achievable Emission Rate (LAER) for NOx emissions during the Cape
Wind project construction phase (Phase 1);

2. Obtain NOx cmission rcductions to offset the Phase 1 NOx emissions;

3. Apply Best Available Control Technology (BACT) for all emissions during Phase 1 and
the Cape Wind project operational phase (Phase 2);

4. Perform an air quality analysis to ensure that the emission increase from the project
would not cause or contribute to a violation of any applicable National Ambient Air
Quality Standards (NAAQS), which are maximum concentration “ceilings” measured in
terms of total concentration of a pollutant in the atmosphere; and

5. Comply with all other state and federal regulations.

Under section 328(a) of the CAA, EPA must establish air pollution requirements for OCS
sources located within 25 miles of States’ seaward boundaries. These requirements and their
implementing regulations at 40 C.F.R. Part 55 apply the same pollution control requirements to
an OCS source that would apply to that source if it were located in the corresponding onshore
area (COA), typically the onshore attainment or nonattainment area closest to the source.

On June 10, 2010, EPA issued a notice proposing to issue an OCS APA to CWA for the
project’s construction and operation periods (Phases | and 2). EPA is proposing that CWA
control air emissions using the following emission control technologies and operations:

1. The use of newer low-NOy engines installed with diesel oxidation catalysts that reduce
NOx, PM, CO, and VOC emissions; and

2. The use of ultra-low sulfur diesel (ULSD) for all construction equipment that reduces
SO, and PM cmissions.

EPA’s proposal requires CWA to offset its Phase 1 NOx emissions by purchasing 285
tons of NOyx emission reduction credits through the Massachusetts offsets trading bank. In an
attempt to avoid permit revisions while allowing for necessary repair activities, EPA has
proposed that CWA limit Phase 2 emissions to 49 tons per year or less.

CWA’s own air quality analysis indicates that the proposed project’s impacts will be
below all applicable NAAQS.

Without EPA’s approval of the OCS APA, the Cape Wind project cannot proceed. While
MMS has issued a Record of Decision (ROD) to offer a lease to CWA for the proposed project,
CWA may not proceed without obtaining other necessary federal and state permits, including the
OCS APA from EPA. For the reasons discussed below, EPA must review the project again
using appropriate and correct standards and completing additional public review.
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Clean Air Act Issues

In general, we believe EPA has appropriately identificd the non-propulsion engines on
the construction vessels as the primary source of emissions and that, by virtue of section 328 of
the CAA, these sources are subject to the LAER requirement and the requirement to offset
criteria pollutant emissions.

That said, we see important deficiencies in the EPA analysis that prevented the proposed
permit from meeting the statutory requirements of the CAA, and therefore prevent EPA from
approving the permit in its current state. We discuss these deficiencies in tumn below.

First, EPA admits that CWA must show it will meet all NAAQS (as required by the
Massachusetts rules), while claiming that CWA will not cause an exceedance of any NAAQS.
See, Attachment I to the Fact Sheet, email from B. Hennesey to 1. McDonnell, Modeling for
Cape Wind’s Local Impacts Relative to the Nutional Ambient Air Quality Standards (June 3,
2010).

However, EPA has not modeled CWA’s compliance with the new NAAQS for NOy
issued in February 2010. 75 Fed. Reg. 6,474 (Feb. 9, 2010). As you know, EPA has issued
specific guidance that a new NAAQS applies to permitting decisions from its effective date
forward. While the EPA guidance applies specifically to federal Prevention of Significant
Deterioration permitting decisions, its reasoning applies equally to permitting decisions required
by State Implementation Plans such as that in force in Massachusetts.

As EPA knows, the failure to analyze whether CWA construction activities will result in
exceedances of the new NOyx NAAQS is not academic. As recently as June 29 of this year, the
EPA issued a 29 page guidance document discussing reports from stakeholders “indicating that
some sources — both existing and proposed — are modeling potential violations of the 1-hour NO,
standard.” See, Guidance Concerning the Implementation of the 1-hour NO, NAAQS for the
Prevention of Significant Deterioration Program, to Regional Administrators from S. Page,
Director, Office of Air Quality Planning and Standards (June 29, 2010). EPA is required to
determine whether such programs exist in the case of the Cape Wind permit, and may not
proceed to issue a permit without undertaking such an analysis.

This month, EPA also issued a new short term NAAQS for sulfur oxides. EPA has
likewise provided no analysis of whether the Cape Wind project will result in exceedances of the
new SOy standard. Given that the modeling analysis referred to by EPA shows that the
emissions from construction will be at least 87 percent of the previous SOx NAAQS, and that it
can be expected to be more difficult to demonstrate attainment of the short term SOx NAAQS, it
1s important that EPA undertake and provide an analysis of the short term SOy concentrations
associated with the proposed construction program. Once again, without such a demonstration
the agency cannot proceed to issue the requested air permit.

In addition, the emissions analysis does not capture other impacts of the project. For
example, the Federal Aviation Administration has proposed to restrict the airspace for the 25
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square miles surrounding the proposed project. Planes will be required to circumnavigate the
area, increasing emissions. Likewise, vessels traveling in the area will be required to alter and
lengthen their courses in order to avoid the project, further increasing emission levels.

We would also like to use this opportunity to highlight three additional and related issues
with the proposed project and EPA’s federal permitting authority: inadequate analysis of project
alternatives, failure to properly consult on issues of historic and cultural preservation, and failure
to consult on impacts to threatened and endangered species.

Analysis of Project Alternatives.

Additionally, EPA has an obligation to conduct an independent analysis of project
alternatives. EPA has consistently expressed concern over MMS’’s flawed analysis of
alternatives under the National Environmental Policy Act (NEPA), 42 U.S.C. §§ 4321 et seq.
[ronically, EPA has now taken the position that no analysis of alternatives needs to be performed
under the agency’s CAA authority for purposes of the OCS APA.

Under NEPA, agencies must consider a reasonable range of alternatives, including a no-
action alternative, before taking any action, such as issuing a permit, that may significantly
impact the quality of the human environment. The Council on Environmental Quality’s (CEQ)
regulations implementing NEPA at 40 C.F.R. § 1502.14 explain that a reasonable range of
alternatives should be presented and compared in an Environmental Impact Statement (EIS) to
allow for a “clear basts for choice among options by the decision maker and the public.” CEQ
guidance elaborates on this section, stating that “Section 1502.14 requires the [EIS] to examine
all reasonable alternatives to the proposal. In determining the scope of alternatives to be
considered, the emphasis js on what is ‘reasonable’ rather than on whether the proponent or
applicant likes or is itself capable of carrying out a particular alternative, Reasonable
altematives include those that are practical or feasible from the technical and economic
standpoint and using common sense, rather than simply desirable from the standpoint of the
applicant.” Forty Most Frequently Asked Questions Concerning CEQ's National Environmental
Policy Act Regulations, 46 Fed. Reg. 18,026, #2a(A) (March 23, 1981).

In EPA’s April 5, 2002, comments on the Army Corps’ Notice of Scoping, the agency
recommended broadening the purpose and need statement to atlow for the proper inclusion and
analysis of more alternatives, and criticized the information used to evaluate the alternatives
included, stating “[a]t this point, the economics of the project are poorly understood and a greater
level of information will be necessary to evaluate the proposed alternative as well as other
alternatives that could achieve the project purpose.” Exhibit 1. In April 2008, EPA commented
that the MMS DEIS “did not provide enough information to fully characterize baseline
environmental conditions and environmental impacts of the proposed project, and did not
adequately consider alternatives to avoid or minimize impacts.” LExhibit 2. For additional
discussion of MMS'’s failure to adequately consider and analyze alternatives to the proposed
project. see comments submitted by APNS, Exhibits 3 - 5. Neither CWA nor either of the
project’s lead agencies provided the requested information. Nor did MMS provide any
additional analysis of alternatives.
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APNS recognizes that under the Energy Supply and Environmental Coordination Act of
1974, 15 U.S.C. § 793(c)(1), CAA decisions are not considered “major federal actions” and are
thus exempt from the NEPA requirement that an environmental impact statement be prepared for
the proposed permit. However, nothing in that Act exempts EPA from its duty to conduct an
alternatives analysis, which is a duty flowing from the CAA itself.. Under NEPA at section
4332(E), federal agencies must “study, develop, and describe appropriate altematives to
recommend courses of action in any proposal which involves unresolved conflicts concerning
altermative uses of available resources.” This requirement for the analysis of alternatives exists
wholly independent of the duty contained in section 4332(C) to prepare an EIS for “major
federal actions significantly affecting the quality of the human environment.” This independent
statutory requirement applies to all agencies, including EPA, and nothing in section 793(c)(1)
exempts the agency from its separate duty to evaluate alternatives. While, typically, the
requirement imposed by section 4332(E) to analyze altematives is satisfied through the
preparation of an Environmental Assessment or EIS, here, given the exemption from the
preparation of an EIS required by section 4332(C), EPA must prepare an independent
alternatives analysis to support its permitting decision in order to meet the requirements of
section 4332(E).

Section 173(a)(5) of the CAA underlines the existence of such a duty. It provides that in
deciding whether to issuc a nonattainment new source review permit — a requirement that is
incorporated into the OCS APA at issue here — EPA must find that an analysis of alternative
sites, sizes, production processes and environmental control techniques for such proposed source
demonstrates that the benefits of the proposed source significantly outweigh the environmental
and social costs imposed as a result of its location, construction, or modification. Clearly, this
language is similar to NEPA, and in fact jt is stronger than the language in NEPA because it
requires substantive balancing and not just a discussion of the issues. APNS is aware of
precedent to the effect that EPA can rely on NEPA statements from other agencies to satisfy this
requirement. But clearly that reliance cannot extend to an analysis that EPA itself has found
inadequatc on numerous occasions.

Also, given EPA's prior comments on the adequacy of the alternatives analysis in the
existing EIS prepared by MMS, it is clear that EPA cannot satisfy the requirements of section
4332(E) by simply adopting the alternatives analysis contained in that EIS. EPA should obtain
the additional information needed to fully characterize the baseline environmental conditions and
conduct its own independent analysis of a range of alternatives, rather than accept and rely on
MMS’s flawed findings.

Additionally, since the MMS ROD was issued on April 28, 2010, CWA has made
significant changes to the proposed project that EPA must consider. According to recent
testimony before the Massachusetts Department of Public Utilities by the Director of Wholesale
Market Relations for the Energy Portfolio Management organization at National Grid (the utility
with which CWA has entered into an MOU), CWA does not intend to implement a single-phase
buildout project as described in the EIS and ROD. Instead, the developer intends to undertake a
phased development in Nantucket Sound that is vastly more complex and segmented than even
the phased altemative considered, and rejected as being too environmentally harmful, in the EIS.
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Such an approach would deviate substantially from the proposed project as approved by MMS
and from CWA’s own representations to the federal government and the public. It would be
remarkable if this did not result in an increase in the already substantial level of construction
emissions. APNS has requested, on this basis, that the April 28 ROD be withdrawn, that the
application be returned to CWA for revision to reflect the current proposal, and that should CWA
intend to proceed with a phased approach, it submit a ncw application in accordance with 30
C.F.R. Part 285. See Exhibit 6.

EPA has an independent duty to consult under section 106 of the National Historic
Preservation Act

EPA may not rely on the Department of the Interior for compliance with section 106 of
the National Historic Preservation Act, 16 U.S.C. § 470f, and its implementing regulations, 36
C.F.R. Part 800. To date, EPA has inappropriately sought to adopt MMS’s consultations to
satisfy its own section 106 compliance obligations.

On Decemberl, 2009, four months before MMS terminated scction 106 review for the
Cape Wind Project, EPA sought to designate MMS as the lead federal agency for compliance
with section 106 in a letter to MMS. Exhibir 7. In that letter, EPA asked MMS to acknowledge
and accept EPA’s designation by signing the space provided at the end of the letter.

In its response to EPA in a letter dated December 15, 2009, Exhibit 8§ MMS thanked
EPA for its “letter dated December 1, 2009 requesting that the [EPA] be granted consulting party
status in the [NHPA] process for the proposed Cape Wind Energy Project.” Effective as of the
date of the letter, MMS granted to EPA consulting party status under the authority provided to
MMS in 36 C.F.R. § 800.3(f)(3). MMS invited “EPA to participate in any future Section 106
consultation mectings,” which means that MMS acknowledged that EPA had its own section 106
responsibilities. But MMS never acknowledged or accepted EPA’s attempted designation of
MMS as the lead federal agency for section 106 of the Cape Wind project under the provisions
of 36 C.I'.R. § 800.2(a)(2). Therefore, by a belated and ineffective attempted designation, EPA
may not rely on MMS’s compliance with the requirements of section 106 to discharge its own
responsibilities under that statute. Having failed in that designation, under the ACHP’s rules,
EPA, like other federal agencies that failed to designate a lead federal agency for the Cape Wind
project, “remains individually responsible for their compliance with [the section 106 rules].” /d.

Therefore, EPA must independently consult with the Massachusetts State Historic
Preservation Officer (SHPO) as well as with the Wampanoag Tribes. To our knowledge, EPA
has not initiated the required consultation with the SHPO and Tribes under section 106. It aiso
has the independent responsibility to respond to the recommendations of the Advisory Council
on Historic Preservation (ACHP), which strongly recommended to MMS that, based on
unavoidable and substantial adverse effects 1o Tribal and cultural resources, the Cape Wind
application should be denied or the project relocated to a less damaging alternative site. MMS
unfortunately did not follow the ACHP’s recommendations, but EPA has its own obligation to
consider and respond to the ACHP's comments.
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[t appears from receat correspondence between EPA and MMS that EPA has attempted
to comply with section 800.2(a)(2). In its air permit documentation, EPA states that MMS was
the lead agency for section 106 consultation and that EPA’s obligations under section 106 were
satisfied by MMS. On December 15, 2009, MMS sent a letter to EPA Region 1, Exhibit 8, in
which it informed EPA that “it is the lead agency reviewing the Cape Wind project under Section
106 of the [NHPA]. To the extent that activities regulated by EPA as part of this project need to
be addressed under section 106, EPA has attempted to rely on MMS’s compliance with that law.
See Fact Sheet — Quiter Continental Shelf Air Permit Approval: Cape Wind Energy Project, at
page 52. There is nothing in the record, however, to indicate that EPA complied with its duties
as a consulting party during any part of the section 106 process.

By its own admission, EPA was not included as a consulting party until mid-December
2009 - eight years after the project review first began, three months before section 106
consultation was terminated, and only four months before a final decision was published. During
that entire period, according to the faci sheet, EPA was passively involved, rather than truly
working in cooperation with MMS to ensure that the proper process and consideration were
being given to the section 106 consultation. Again, EPA has an independent responsibility to
fulfill the consultation requirement set forth in section 106 of the NHPA and its implementing
regulations. EPA must fulfill this requirement and, in doing so, should give proper consideration
and deference to the ACHP’s recommendation that the proposed project not be allowed to
proceed.

Section 106 of the NHPA prohibits federal agencies from approving any federal
“undertaking,” including the issuance of any license, permit, or approval, without first
considering the effects of the action on historic properties or cultural artifacts that are eligible for
inclusion or are listed in the National Register of Historic Places (National Register). 16 U.S.C.
§§ 470f, 470w(7). The goal of section 106 is to “identify historic properties potentially affected
by the undertaking, assess its effects and seek ways to avoid, minimize or mitigate any adverse
effects” in consultation with the SHPO, Native American tribes, and other parties with a
demonstrated interest in the undertaking. 36 C.F.R. §§ 800.1(a), 800.2(a)(4). Federal agencies
must also “seek and consider the views of the public” during the section 106 process and develop
a plan for public involvement. Id. §§ 800.2(d), 800.3(e).

Under the rules promulgated by the ACHP that implement section 106, an agency must,
prior to approving an undertaking: (1) identify the area of potential effects; (2) gather
information from existing records, consulting parties, Indian tribes, and others likely to have
relevant knowledge or concerns, and review existing information on historic properties within
the undertaking’s area of potential effects (including information on possible historic properties
not yet identified); (3) make a reasonable and good faith effort to take the steps necessary to
identify historic properties within the area of potential effects; (4) evaluate the undertaking’s
potential effects on historic properties; and (5) develop and evaluate altematives or modifications
to the undertaking that could avoid, minimize, or mitigate adverse effects. Jd. §§ 800.3-800.7.
Unless an agency terminates section 106 consultation and asks the ACHP to comment, an agency
must document the measures developed and agreed-to for resolving an undertaking’s adverse
effects in either a Memorandum of Agreement or Programmatic Agreement. Id. §§ 800.6(c),
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800.14(b). Alternatively, an agency may reso)ve adverse effects through an EIS and ROD
appropriately coordinated and conditioned in accordance with the ACHP’s rules and with prior
notification to the SHPO and ACHP. /d. § 800.8(c), (c)(4).

NHPA review was first initiated during the Army Corps’s review of the proposed project.
While the Corps failed to comply with the NHPA through its failure to assess the visual effects
on numerous properties, it nonetheless concluded that the proposed project would adversely
affect 16 properties, including two National Historic Landmark properties. Following the
passage of the Energy Policy Act of 2005, and as part of the 2008 DEIS, MMS undertook its
own section 106 review.

After the January 2009 publication of the FEIS, the ACHP conducted a review of the
proposed project. On April 22, 2010, the ACHP submitted its formal comments to Secretary of
the Interior Salazar. The ACHP recommended that the Secretary not approve the proposed
project, concluding that the proposed project will adversely affect 34 historic properties,
including 16 historic districts and 12 individually significant historic properties on Cape Cod,
Martha’s Vineyard, and Nantucket Island, and six properties of religious and cultural
significance to tribes, including Nantucket Sound itself. The ACHP also determined that
alternatives were available that would not have adverse impacts on historic properties. On
March 1, 2010, Secretary Salazar, on behalf of MMS, terminated section 106 consultation with
ACHP, and requested that ACHP submit comuments.

On April 28, 2010, concurrent with signing and releasing the Record of Decision,
Secretary Salazar sent a letter taking the unusual step of rejecting the ACHP’s comments in their
entirety. MMS’s revised Environmental Assessment/Finding of No New Sjgnificant Impact,
posted on its website the same day, purported to address this issue, but did not adequately
address the ACHP’s findings and recommendations.

On June 25, 2010, numerous parties, including APNS, filed a lawsuit in federal district
court, challenging MMS’s decision to issue the lease on the basis of, among other things, its
failure to properly 1dentify historic properties, analyze the negative impacts of the proposed
project on those properties, or afford parties such as ACHP an appropriate opportunity to
comment and consult on those impacts, as well as MMS’s termination of the consultation
process prior to developing any means to avoid or mitigate that harm.

EPA may not simply rely on MMS and Secretary Salazar’s decision not to follow the
ACHP’s recommendations. Rather, EPA must itself cither acknowledge or expressly adopt
Secretary Salazar’s response, or issue its own response to the ACHP letter. The reguiations at 36
C.F.R. § 800.7(a) provide that an agency official, the SHPO or tribal representative, or the
ACHP may determine that further consultation will not be productive and terminate consultation.
“Any party that terminates consultation shall notify the other consulting parties and provide them
the reasons for terminating in writing.” /d. However, the act of termination removes onfy the
terminating party from the section 106 responsibility. Since EPA requested and was given status
as a cooperating agency for purposes of section 106, it has a duty to continue the consultation
process, or must itself terminate its involvement in the process.
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This is especially true given that EPA has been involved in virtually none of the section
106 consultation process to this point. It did not properly designate MMS as lead agency for
section 106 review, and avoided any section 106 compliance until the process was terminated
and such compliance rendered moot. Because there was not a proper or adequate designation of
MMS as lead agency for purposes of EPA’s federal requirements, EPA is expressly responsible
for completing its own section ] 06 review.

EPA has an independent duty to comply with the Endangered Species Act

EPA also has an independent duty to comply with the Endangered Species Act (ESA), 16
U.S.C. §§ 1531 et seq. The current ESA record does not apply to the EPA’s OCS APA. This
means that EPA must initiate ESA section 7 consultation for the effects of its actions on both
bird and whale species.

The ESA was enacted to “provide a means whereby the ecosystems upon which
endangered species and threatened species depend may be conserved.” Id. § 1531(b). The ESA
defines the term “conservation” as the use of “all methods and procedures which are necessary to
bring any endangered species or threatened species to the point at which the measures provided
[by the ESA] are no longer necessary” — that is, to recover species so that they no longer need
ESA protection. Id. § 1532(3). The ESA requires the Secretary of the Interior to issuc
regulations listing species as “threatened” or “endangered” based on the present or threatened
destruction, modification, or curtailment of a species’ habitat or range; overutilization for
commercial, recreational, scientific, or educational purposes; disease or predation; inadequacy of
existing regulatory mechanisms; or other natural or manmade factors affecting the species’
continued existence. Jd. § 1533(a)(1).

Once listed as threatened or endangered, a species receives a number of important
protections. First, under the ESA and its implementing regulations, it is illegal for anyone to
“take” an endangered or threatened species. Id. § 1538(a)(1); see also 50 C.F.R. §§ 17.21, 17.31.
The term “take” is defined as “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or attempt to engage in any such conduct.” 16 U.S.C. § 1532(19). Second, under section
7(a)(1) of the ESA, each federal agency must “utilize [its] authorities in furtherance of the
purposes” of the ESA, id. § 1536(a)(]), and under section 7(a)(2), “[e)ach federal agency shall,
in consultation with and with the assistance of the Secretary, insure that any action authorized,
funded, or carried out by such agency...is not likely to jeopardize the continued existence of any
endangered species or threatened species or result in the destruction or adverse modification of
habitat of such species.” Id. § 1536(a)(2). In fulfiiling these requirements, “cach agency shall
use the best scientific and commercial data available.” Id.

To ensure that the mandate of section 7 is carried out, Congress and federal officials
charged with impiementing the ESA have established a detailed consultation process that must
be followed by federal agencies whose actions may affect endangered or threatened species.
Under this process, “[e]ach Federal agency shall review its actions at the earliest possible time to
determine whether any action may affect listed species or critical habitat.” 50 C.F.R.

§ 402.14(a). If such a determination is made, the agency must, prior to making any final
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determination, enter into “formal consultation” with the U.S. Fish and Wildlife Service (FWS)
by requesting that FWS issue a “biological opinton as to whether the action, taken together with
cumulative effects, is likely to jeopardize the continued existence of listed species or result in the
destruction or adverse modification of critical habitat.” Id. § 402.14(g)(4); see also 16 U.S.C.

§ 1536(b).

When FWS concludes that agency action may result in incidental take that does not rise
to the level of jeopardy to the entire species, FWS must issue a statement as part of a biological
opinion that specifies the impact of the incidental take and sets forth the terms and conditions
with which the action agency and private applicants must comply. 7d. § 1536(b)(4).

The current ESA record does not cover this action by the EPA. EPA is correct in
asserting that it is named a cooperating agency of sorts for purposes of the FWS Biological
Opinion. See, Fact Sheet — Quter Continental Shelf Air Permit Approval: Cape Wind Energy
Project, at page 51. However, neither the FWS Biological Opinion, nor the National Marine
Fisheries Service (NMFS) Biological Opinion, both of which are included in Appendix J to the
January 2009 FEIS, includes any discussion of EPA’s OCS APA. While the FWS Biological
Opinion purports to cover EPA, it does not reflect the actual subject of EPA’s deciston and need
for consultation. The NMFS Biological Opinion does not reference EPA at all. Both Biological
Opinions are solely and exclusively focused on the MMS determination of whether to offer an
OCS lease, and are too narrow in scope to adequately consider the air quality factors critical to
EPA’s current deciston that are necessary to meet the section 7 consultation requirement.

Moreover, both of the Biological Opinions are defective, and both MMS and FWS have
been sued for their failure to comply with the ESA. MMS unlawfully allowed CWA to dictate
the terms of the incidental take statement for impacts to birds. It did so by overruling the FWS’s
recommendation, relying instead on a flawed economic argument by CWA. Neither FWS nor
MMS questioned CWA’s erroneous and self-serving claim that the temporary project shutdown
required to protect birds would destroy the viability of the proposed project. EPA should not
allow CWA or political interference to perpetuate this error; rather, the ESA demands that the
best available science control agency decisions. /d. § 1536(a)(2). EPA therefore must initiate,
from the beginning, a new ESA section 7 compliance, which would require a new formal
consultation with FWS and NMFS. This is particularly important because EPA’s permit is
necessary for the project to proceed. All species impacts are therefore attributable to EPA’s
decision whether to issue the OCS APA.

In the course of approving this project, MMS consulted with FWS on CWA’s application
to construct and operate the proposed project in federal waters traversed by federally endangered
Roseate Terns and in close proximity to the beaches where threatcned Piping Plovers nest. In its
Biological Opinion, FWS determined that the wind power facility will kill at least 80 to 100
Roseate Tems and up to ten Piping Plovers over the first twenty years of the project. FWS
estimated those expected levels of take based on the same data the agency had previously
dismissed as insufficient to measure the proposed project’s impacts on birds. In comments on
MMS’ DEIS for the project earlier that same year, FWS stated that the “paucity of site-specific
information” on migratory birds prevented MMS from accurately characterizing the project’s
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environmental impact. Without collecting additional data, requiring the developer to do so, or
adopting a precautionary approach and giving the benefit of the doubt to the federally listed
species, WS used the same data to project the levels of take that it determined did not rise to the
level of jeopardy to the species under the ESA. Further, the agency ignored its own previously
published interim guidance on avoiding and minimizing wildlife impacts from wind turbines.
Finally, even though FWS had found that CWA should shut down the turbines on a temporary
and seasonal basis to reduce bird killis, it did not require such mitigation as a term and condition
of the incidental take authorization in the draft Biological Opinion because MMS and CWA
rejected a shutdown as too costly. FWS never made an independent finding of whether a
temporary shutdown would be reasonable and prudent under the circumstances, but rather
outright rejected the measures in the fina) Biological Opinion based solely on the resistance of
MMS and the fease applicant.

[n short, the ESA section 7 consultation conducted between MMS and FWS was
incomplete and faulty, and based on improper and inadequate data. It therefore cannot be used
as the foundation for federal agency decision-making. Furthermore, while EPA claims that the
OCS APA is covered by the consultation with MMS, the record indicates that this is not the case.
At a minimum, EPA is under an obligation to contact FWS for a list of listed species potentially
affected by the OCS APA, and must complete a Biological Assessment.

Thank you for your consideration of these comments.

Very truly yours,

_/WJV\ ﬂ‘“\

Audra Parker
President and CEO
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April 5, 2002

Colonel Brian E. Osterndorf

District Engineer

United States Army Corps of Engineers
696 Virginia Road

Concord, Massachusetts 01742-2751

RE: Cape Wind Project Draft Environmental Impact Statement Scoping Comments
Dear Colone} Osterndorf:

EPA New England appreciates the opportunity to comment on the scope of analysis for the
preparation of a Draft Environmental Impact Statement (DEIS) for the Cape Wind Associates,
LLC (Cape Wind) proposal to construct a wind-powered electrical generation facility (wind
farm) in Nantucket Sound off the coast of Cape Cod, Martha’s Vineyard and Nantucket. Based
on the applicant’s information, we understand that the project will feature 170 wind turbines
spread across 28 square miles of Nantucket Sound that would produce up to 420 megawatts of
energy. The 426 foot tall turbines would produce energy that would be transmitted via
submarine cables to an electrical service platform where it would be converted and transferred to
Cape Cod via two 115KV submarine cables. While preparing these comments, EPA has
reviewed applicant-generated information contained in its application to the Corps of Engineers
(Corps) for Section 10 authorization and recent comments offered by a number of state and
federal agencies, as well as the public. This letter sets forth our specific concemns about the
scope of analysis for the DEIS.

EPA commends the Corps for deciding early on that an EIS should be prepared pursuant to the
National Environmental Policy Act (NEPA) to support decision-making regarding the Cape
Wind proposal to construct a wind farm in Nantucket Sound. That decision paves the way for a
comprehensive analysis of this challenging and precedent-setting project. In addition, EPA fully
supports the efforts of the Corps and the Massachusetts Executive Office of Environmenta)
Affairs to integrate their respective reviews within a combined DEIS/DEIR under NEPA and
Massachusetts Environmental Policy Act (MEPA). This joint review should improve the public
review process and streamline the environmental review for the project.

The Corps-sponsored scoping sessions were well attended and featured a valuable transfer of
questions, concerns and suggestions about both the project and the types of information that
should be included in the DEIS/DEIR. Discussion at each meeting demonstrated significant
public interest in a comprehensive evaluation. Continued interagency coordination across
federal, state and local jurisdictions will be critical for ensuring that the DEIS/DEIR adequately
tnforms the various regulatory reviews that will follow.

As you know, the generation of electricity from fossil fuels is the single largest industnal source
of air pollution in New England. Because of these fossil-fuel power plant emissions, New
England continues to experience too many days of unhealthy air and too much degradation of the
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environment, including acidification of lakes and streams, mercury deposition, visibility
ympairment, greenhouse gas emissions, and excessive nitrogen loading to our ecosystems. In
addition, apart from air emissions, fossil fuel buming power plants can cause environmental
harm from their withdrawal of cooling water from, and their discharge of heated water to, the
region’s waterways. There are also many adverse environmental impacts associated with the
extraction, refining and transportation of fossil fuels to be used in the New England market.
Consequently, EPA New England strongly supports an increase in the amount of electricity
generated in the region from renewable resources such as wind power. However, no shift to
renewable energy, either through the development of this or any other project, can be made
without a complete understanding of the environmental impacts and tradeoffs associated with
each altemative.

EPA looks forward to coordinating with the Corps and other local, state and federal interests as
work is done to determine the approprate scope of analysis for the project and as specific
investigations are developed to gauge the level of impact associated with each alternative under
congsideration. Off-shore wind farm operations, such as the one proposed by Cape Wing, raise a
number of public policy concemns and environmental questions that must be carefully addressed.
These issues are summarized below.

Determination of the Range of Alternatives

The Council on Environmental Quality’s (CEQ’s) regulations implementing NEPA at 40 CFR
Part 1502.14 explain that a reasonable range of alternatives should be presented and compared in
the DEIS to allow for a “clear basis for choice among options by the decision maker and the
public.” Moreover, CEQ’s “Forty Most Asked Questions Conceming CEQ’s National
Environmental Policy Act Regulations” explain that “Section 1502.14 requires the DEIS to
examine ail reasonable alternatives to the proposal. In determining the scope of alternatives to
be considered, the emphasis is on what is ‘reasonable’ rather than on whether the proponent or
applicant likes or is itself capable of carrying out a particular alternative. Reasonable
alternatives include those that are practical or feasible from the technical and economic
standpoint and using common sense, rather than simply desirable from the standpoint of the
applicant.”

Framing an appropriate purpose and need statement is a key element in the development of a
range of alternatives for analysis, as the alternatives flow directly from it. The proponent’s
application states that the project’s purpose is “to generate up to 420 MW of clean, renewable
wind-generated energy that will be transmitted and distributed to the New England regional
power grid, including Cape Cod and the Islands....” While we think the applicant’s proposed
purpose statement is a good starting point, we recommend it be modified to make it less
constraining for the purposes of the NEPA analysis and determining the range of alternatives to
be investigated in the DEIS/DEJR. As a starting point, we suggest that the purpose statement be
modified by striking the words “clean” (as it is somewhat vague and open to interpretation) and
“wind-generated” (too limiting) and the phrase “including Cape Cod and the Islands...” (as a
geographic aspect is implied in the New England Power Grid component of the statement).
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Finally, we suggest that specific reference to a particular size for the project be dropped from the
purpose statement and that it be replaced with language descriptive of a commercially viable
renewable energy facility. With these changes, the basic project purpose statement would read,
“The project’s purpose is to develop a commercially viable renewable energy facility that will
generate electricity distributed to the New England regional power grid.”

EPA looks forward to working with the Corps and other federal agencies in a cooperative
fashion to establish an appropriate basic project purpose through the Highway Methodology
Process. The characterization of need provided by the applicant should be fully supported by the
analysis provided in the DEIS/DEIR. Following that step, the agencies should work closely to
agree on an acceptable range of alternatives to be considered in the DEIS/DEIR. At this point
the range of alternatives could include renewable energy generation from a number of sources of
different sizes/generation capacities, both on and offshore, or combinations of sources/types of
facilities, that would supply power to the New Bngland power grid. The analysis should fully
analyze the rate of development of new wind technology and the likelihood that currently
infeasible alternatives may become feasible in the near future (e.g., placement of turbines in
deeper waters). The alternatives list would also, of course, include the applicant’s proposal as
well as the No-Build scenario.

Analysis of Alternatives

Once a complete list of alternatives is identified, the Cozps should consider developing an
interagency work group (including federal and state participation) to develop screening criteria,
tailored to this case and Jinked directly to the statement of purpose and need, that will support
decisions to eliminate or retain alternatives for additional analysis in the DEIS/DEIR. As
alternatives advance through the screening process we expect that increasing levels of
information and analysis will be necessary to evaluate tradeoffs and to support decision-making.

The Corps’ analysis of altematives will require a thorough and independent examination of the
applicant’s claims regarding a number of factors including:

. project size and proposed site;
. project need,

. potential benefits;

. potential costs/impacts; and,

. renewable energy technology.
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At this point, the economics of the project are poorly understood and a greater level of
information will be necessary to evaluate the proposed alternative as well as other alternatives
that could achieve the project purpose. The discussion of alternatives should include the impact
on electricity rates in New England and a discussion of fuel diversity, and the potential for future
supply constraints, reliability problems, and price increases associated with over-reliance on a
particular fuet source.

A thorough assessment of the relative environmental tradeoffs of each alternative should be
provided in the DEIS/DEIR. As you know, the record is brimming with a wide range of
important and thoughtful comments offered by our federal and state colleagues as well as by
industry groups and the public. Each of these comments must be carefully considered during the
development of the scope for the DEIS/DEIR. At this point in the scoping process the list of
potential impacts that should be addressed is lengthy. While we recognize that the consideration
of impacts must be tailored for each altermative under consideration, it currently appears that the
list of issues to be explored includes: avian impacts, marine impacts (to recreational and
commercial fisheries, marine mammals, benthic habitat, circulation, physical conditions, and
overall ecology), visual impacts, noise and vibration impacts, aviation impacts, impacts to
communication/transmission networks, commercial and recreational navigation/use, and direct
and secondary impacts 10 the local/regional economy (recreation, tourism, fishing, coastal
property values, etc.).

The analysis should discuss the environmental benefits/avoided impacts of alternatives under
consideration when compared to each other and to other forms of non-renewable energy
production. For example, the discussion should include avoided upstream environmental
impacts associated with the mining of coal, the drilling for oil and natural gas, the refining of
petroleum, and the transportation of these materials to New England. Other issues that should be
part of the comparison include hazardous material usage and storage, thermal loads associated
with fossil fuel fired plants, and the potential for impacts such as impingement and entrainment
of fish and larvae in cooling water intakes at fossil fuel-fired plants. In addition, the analysis
should describe the situations where an alternative might displace other forms of energy
generation and the relative impacts/benefits of such a shift in energy production.

The DEIS/DEIR should establish a baseline from which impacts of the project alternatives can
be discerned and evaluated. The same baseline information should then also be used going
forward to evaluate the impacts of any project that may be constructed. The tradeoff analysis
should also consider emissions offsets from criteria pollutants and CO, and the relative
environmental costs incurred and avoided from the development of various forms of renewable
energy. The tradeoff analysis should also address the environmental and societal impacts of
climate change on the ecosystems being studied in the course of developing the EIS, and the
incremental role that each renewable carbon-nentral energy generation project can play in
mitigating those impacts. During the course of a recent interagency discussion, the Corps
suggested that “topic specific” working groups would help focus the discussion on particular
issues as the DEIS/DEIR is developed. We think this idea has merit and should be pursued.
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serious analysis of this private use of public trust resources for renewable energy development
on the OCS. Several strategies to deal with the existing policy void are apparent:

. The Corps could proceed with the current DEIS/DEIR analysis in a manner that fully
incorporates the results of ongoing decision-making of the interagency work group
and/or subsequent legislative action;

. In recognition of the pressing need for clear public policy on this issue, and in view of the
fact that multiple wind power proposals are under consideration for New England
offshore waters, the Corps or another appropriate agency (e.g. the Department of the
Interior) could develop a programmatic EIS that takes a comprehensive look at potential
sites for offshore renewable energy development and provides information that can then
be used for site specific applications for individual projects;

. The Corps could proceed with the DEIS for this project absent an external process to deal
with the lack of c)ear policy—in this instance the Corps would conduct its own
comprehensive investigation of public trust issues associated with the project and its
altenatives.

We believe that an analysis with no consideration of public trust issues and absent any national
policy/regulation that governs the use of OCS lands for renewable energy generation is not an
appropriate option. EPA js concerned with the lack of policy/regulation and recommends that
the agencies meet to discuss the various options to develop an appropriate strategy. We also
recommend that the Corps consider coordinating with the Council on Environmental Quality on
this challenging issue. EPA looks forward to reviewing the Corps’ draft scope of work for the
DEIS with particular attention to this fundamental issue and to future discussions about the
merits of various approaches.

Coordination/Communpication

Close interagency coordination throughout the preparation of the DEIS/DEIR is critical. To that
end, EPA intends to work as a cooperating agency to help define the scope of analysis and to
offer input on how specific issues should be addressed in the DEIS. We encourage the Corps to
keep an open dialogue with local, state and federal agency representatives throughout the
process, with particular attention to agencies such as the Cape Cod Commission that have a long
history representing the interests of the resident population that feels it would be most impacted
by the applicant’s proposed project. The communication strategy should include updates on the
DEIS at important milestones, as public policy around the use of the OCS evolves, and should
consider the release of relevant study findings as they become available. The work by the Corps
so far during the scoping process bodes well for an open public process.

Finally, we suggest that the Corps distribute a draft of the final scope for the DEIS to the
interagency group to make sure that there is general consensus on the scope of alternatives and
the impact analysis. We are willing to work with Corps staff to help facilitate this effort if
necessary and we look forward to participating in upcoming interagency coordination meetings
and reviewing draft documents as appropriate and as our resources allow. We hope that the
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Corps will allocate sufficient resources to support a comprehensive analysis and independent
review of applicant generated information/analysis that will be incorporated into the DEIS.
Should you have any questions or wish to discuss our concerns, please contact me or Timothy
Timmermann of EPA New England’s Office of Environmental Review at 617/918-1025. Thank
you for the opportunity to provide scoping cominents.

Sincerely,

Robert W. Vamey
Regional Administrator

CC:

The Honorable Edward M. Kennedy, U.S. Senate

The Honorable John F. Kerry, U.S. Senate

Representative William Delahunt

Secretary Robert Durand, Executive Office of Environmental Affairs
Margo Fenn, Cape Cod Commission

Michael J. Bartlett, United States Fish and Wildlife Service

Peter D. Colosi, National Marine Fisheries Service

Barry Drucker, United States Department of Interior

Albert Benson, United States Department of Energy

J. Mark Robinson, Federal Energy Regulatory Commission

Thomas W. Skinner, Massachusetts Office of Coastal Zone Management
Vincent Malkoski, Massachusetts Division of Marine Fisheries
Charles J. Natale, Jr., Environmental Science Services, Inc.

Len Fagan, Cape Wind Associates, LLC



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REQION 1.
1 CONGRESS STREET, SUITE 1100
BOSTON, MASSACHUSETTS 02114-2023

OFFICE OF THE
REGIONAL ADMINISTRATOR

April 21, 2008

James F. Bennett

Chief, Branch of Environmental Assessment
Minerals Management Service

U.S. Department of the Interior

381 Blden Street

Maif Stop 4042

Hemdon, VA 20170

Re: Cape Wind Bnergy Project Draft Bnvironmental Impact Statement, January 2008
(CBQ #20080019)

Dear Mr. Bemnnett:

In accordance with our responsibilities under the National Environmental Policy Act
(NEPA) and Section 309 of the Clean Air Act, we have reviewed the Draft
Environmental Impact Statement (DEIS) for the Cape Wind Energy project in Nantucket
Sound off the coast of Massachusetts.

The DEIS details Cape Wind Associates, LLC’s proposal to install a wind-powered
generating facility in the Horseshoe Shoal region of Nantucket Sound consisting of 130
wind turbine generators (WTGs), an elecirical service platform (ESP), and a 12.5 mile
long submarine transmission cable system from the ESP to landfall in Yarmouth,
Massachusetts. Bach WTG will be 440 feet tall at its highest poisit and the steel framed
ESP will have a footprint of approximately 100 feet by 200 feet and will be constructed
approximately 39 feet above the water surface. The:wind turbines and BSP will occupy
25 square miles of Naritucket Sound in an area known as Horseshoe Shoal and will be
approximately 5.2 miles from the closest point of land--Point Gammon on Cape.Cod.
The bathymetry of Nantucket Sound is irregular with charted water depths ranging
between one and 70 feet. According to the DEIS the project will be capable of producing
an average generation capacity of approximately 182 megawatts (MW).

RPA has been involved in the review of the Cape Wind project since 2001 when the U.S.
Army Corps of Engineers served as the lead federal agency with the responsibility for
preparation of the BIS for the project. The passage of-the Energy Policy Act of 2005
amended the Outer Continental Shelf Lands Act and established the Department of the
Interior as the lead agency (through the Minerals Management Service (MMS)) for the
review (under NEPA) of renewable energy sources. The purpose of the proposed project,
as described in the DEIS, s to provide an alternative energy facility using wind resources
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off the coast of New England to make a substantial contribution to enhancing the region’s
electrical reliability and achieving renewable energy goals under Massachusetts and
regional renewable portfolio standards (RPS).

The focus of the DEIS on both the Massachusetts and rcglonal RPS goals reflects
changes that have octurred since the: publication of the. prewous DEIS by the Corps.
Namely, afl six New Bngland states now have enacted RPS programs to promote the '
development of fenewable energy sources. Near-term projections by the Massachusetts
Division of Energy Resources and others predict that there will be available supply to
meet the RPS requirements in Massachusetts in 2008. However, in later years as
mandated demand for renewables from other states in the region accelerates at an
increasing rate, projections by state and regional energy officials indicate that the region
will face shortages of renewable energy supphes According to ISO New England’s
Reg;lona,l System Plan for 2007, in order'to ieet the projected growth in RPSs of the
New England states, the:region needs sigrificantly more renewable electricity projects
than those which have currently applied for interconnection to the power grid.
Specifically, in 2016 over 18% of New Bngland’s electricity supply will be required to
come from a combination of renewable and energy efficiency resources. To date, if all
projects-that have apphed for mteroonnectmn with ISO New England, including Cape
Wind, are permitted.and built, the region would be at about 14.5%.

There are a nurriber of state polmcs and requlrcments in New England and the northeast
that underscore the need for renewable ‘enétgy: First, through their 2001 Climate Change
Action Plan Agréethent, | the New England Governors and Bastern Canadian Premiers
have set goals for reducmg greenhouse gas emissions. Specifically, these goals call for
reductions’to’be made to 1990 levels by 2010 ‘and to 10% below 1990 levels by 2020. In
the long-term, overall rednctions of '75% to 80% below 2003 levels may be required.

In addition to the reglonal plan, Governors and staté legislators have, adopted state
spcc1ﬁo goals and tunelmes for reduomg greenhouse gas emissions tb.rough a

both the Clean Air Interstate Rule (CAIRY and the Regional Greenhouse Gas [mtxanve
(RGGI) will be irnposing fe‘gulatoxy schemés to limit NO, and CO» emissions,
mspecuvely leen these ernigsion; caps new supphes of clean. energy are critical for

: meetmg the regmn s mcreasmg demanctfor elec(ncxty In- addmon in March 2008 EPA
issued:a revision to the 8- hour ozone standzrd creating a further need ou the part of the
Northcast states to reduce.NOx emissiohs which contribute to the formation of gzone.
‘These. federal and state golicies are. combmmg to push further devclopmem ofnon-
‘emitting’ elcclnc:ty generatlon resources tiiaf:either produce Zero emissions or
considerably lower emissions than the ciirrent fleet of power plants.

The Cape Wind project oould make a substaptial contribution to the significant need’ for
additional renewable energy sources jn the region, The massive scale of the project .
underscores the mlportance of a comprehensive consideration of alternatives, 1mpacts id
- appropriate mitigation in the EIS. As you know, EPA submitted scoping comments
asking MMS to incorporate and fully consider our previous cormments on the Corps 2005
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DEIS as well as the original scoping comments and comments we offered on the scope of
work for the Corps EIS. Our comments on the Corps DEIS noted that it did not provide
enough information to fully characterize baseline environmental conditions and
environmentsl ipacts of the proposed project, and did not adequately coasider
altematlves to avoid or minimize impacts. We reviewed the cuirent DBIS W1th those.

~ comments in' mind and continue to believe that it is critical for MMS to deveiqp that
mfonnatlon to support 2 decision of whether the project is environmentally-acceptable
and in‘the public interest. While the DEIS improves upon the Corps’ DEIS, we believe
additiohal work is needed, in close coordination with the cooperating-agencies, between

now and the issuance of the FRIS. Our detailed comments on the DEIS are provided in
thc attachment fo this letter.

Based on our review of the DEIS, and for the reasons discussed in thc attaohment EPA
-has rated this DEIS as “BC-2, Bnvironmental Concerns—Insufficient Tnformation” in
morclaﬁce with EPA’s national rating system, a description of which is attached to this
letter. As required by the Council on Environmental Quality’s NEPA regulations (40,
CFR:1501. .6) MMS should respond to speoxﬁc coraments and use proposals provided by
EPA and othér agencies with jurisdiction by law or special cxpertlse We strongly
.encourage MMS to work more closely with EPA and other agencies during the
development of the FEIS.. Please feel free to contact me or Timothy T1mmem1ann of the

Office of Environmental Review at 617/918-1025 if you wish to discuss these-comments
further.

Sincerely,

Robert W: Va;ncy
Regional Administrator

Enclosure.
cCl

Govemor Deval Patrick

Senator’ dward Kennedy

SenatotSolin Keiry

chrcscntauve William Delahun ,

Michasl Bartleft, United States Fish and Wildlife Service

Patricia Kurkul Natwnal Marine Fisheries: Service-Northeast chmn
Pai] Niedzwiecks, Cape Cod Commission

Jim Gerdon, Cape Wind

BRI
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Summary of Rating Definitions and Follow-up Action.
'anirornmcgta] Impact of the Action

LO--Lack of Objections )
The EPA review has not identified any potentizal environmental impacts requiring substantive changes to

 the proposal. Thie réview may-have disclosed opportunities for apphcaﬁon of mlﬂgatmn measures thiat
could be accomplished with no more than minor changes o the proposal. *

EC-Environmental Concerns -

The EPA réview has identified envuon.ment;ai impacts that should be avoigded in order to fully protect the
environment. Corrective measures may require changes'to the preferred altemative or application of
m.mgauon pdeasures that can reduce the environmental impact. BPA would like to work with the lead
agency to reduce these impacts,

' 'EO Envu'ohmental Objecﬂons B : :

The BPA review has identified significant envuonmeﬂtal l.mpacts that must be avoided in order fo provide
adequate protectxon for the environment, Cofective 1 trieagures ruay roquiire substantis] changes t3 the
prefemed altemative or consideration of some other project alternative (including the no action alternative
‘or a new altemative). EPA intends to work with the lead agency to reduce these impacts.

EU—Environmentally Unsatxsfactory

The BPA review bas identified adverse environmental impacts that are of sufficient. magnitude that they are
unsahsfactory from the, standpoint of public heaith or welfare or environméntal quality. EPA infends to
work with the lead agency to reduce these iropacts. If the potentwlly unsatisfactory impacts are not
corrected” at the final EIS stage, this proposal will be recomménded fot referral to the CEQ.

A dgguacy‘bf t.he Impact Stateraent

.Categoty I—Adequate

EPAbelieves the drafi-EIS adequately sets forth the enivitonmental impact(s) of the preferred alternative
and those of thie alternatives reasonably availaBle to the project or action.. No further analysis or data
collection is necessary, but the reviewer may suggest the addmon of clarifying lang\mge or hformation.

Category 2--Insufficient Iriformatidn

The draft EIS does: -not contain sufficient mfon-nzuon for EPA to fully assess environmental impacts that
sheuld beavmded in‘order to-fully protect the enwrdument, or the BPA reviewer has 1dcnt1ﬁed new
reasonably availablé alternatives that are within the spectrum of alternatives analyzed in the draft BIS,
which could reducs the enviropmental u:npacts of the'action. The identified additional information, data,
a.ua]yses or chscussmn shou!.d be: mcluded n 't ﬁnal BIS

Cﬂtegory 3—Inadequate
EPA docs not betieve that the draft BIS adequately assesses potzutxally significant cnvmonme.ntzl impacts
of thc action, or the EPA reviewer has identified new, reasonably availablé alternatives Lhat are dutside-of
. thp 3poctmm of aliematives analyzed i in the draft BIS; which- should be a.nalyzgd in Orde-r‘f.o rcduce'the .
potentially significant environmental impacts, EPA beliéves that the: xdenuﬁh o X
analyses, or discussions are of such a magnitude that they should Have full] publs At .
BPA does notbelieve that the drafi BIS is adequite for the purposss of theé NEPA md/or Secuon 3097 .
1eview, and thus should be formally revised and made available fof public coriiment i supplemcntzl or’

revised draft BIS. On the basis of the potential sxgmﬁcant fmpactsinvolved, this pxoposal could bc &
candidate for referrei to the CEQ. g




Additiona} Detailed Coraments
Minerals Management Service DEIS for the Cape Wind Energy Project

Alternatives

'BPA’s previous comments on the Corps® EIS as well as during scoping of this EIS
-recommended the consideration and analysis of smaller scale alternatives and & phased
project altemative as it was not clear from the analysis provided at that time whether
smialler projects could achieve the project purpose while also potentially reducing the
overall impact of the project. While a smaller scale project would not provide as much
rehewable energy as the Cape Wind proposal, it could still contribute toward achieving
the region’s RPS requirements and thus is reasonable to consider in the analysis
‘comparing the energy and environmental tradeoffs of alternatives. The MMS DEIS
-considers “botha smallcr scale altérnative (at oné half the size of the Cape Wind proposal)
and a two phase.alternative project, both of which would be constructed in the Horseshoe
Shoal region of Nantucket Son.nd Based on.our review of the DEIS, it is not clear how
the scale of the smaller Project was established and whethef it was based on ecotiomic
considerations (for example where up front project capital costs were expected to equal
project revenues) or other factors. The FEIS should. address this issue and whether this or
another-intermediate size alternative would perform substannally better gconomically or
euwronmenta]ly We note that discussions about.the economic wablhty of the smaller
scale project are complex given statements in the DEIS that tHe pro;yoseg‘ project and
other sifes are not ooonomlca.l]y viabl¢ at this point in time.: Tn addltlon the afternatiyes
analysis should dlSOUSS e current reséarch into and development of dcepwaier offshore
wmd technolo gies in light of the recent proposal by Blue H Technologies BV.

Estab‘hshment-.of Baseline Conditions and Projections of Project Impacts

We continue to belleve that it is critical for project impacts to be compared to a
comprehenswe baseline. With such a baseline, the impacts of the project alterpatives can
be measyred and mitigation and monitoring protocols developed. During scoping and in
our previous commerits on the Corps DEIS in 2005, EPA specifically requested.that the
~s~DEIS-clcarly indicate what mformatlon ‘wass tequested by expert agencies 1o establish
- dmons and, 1£those agencies’ advice was not followed, explain' the basis for
'8k Lom We contmue 1o believe itiig, essenua:l for M:MS 10. d1rcot1y address -
‘_cqmm from federal- -agencies with expertlse and Junsdlcuon over various aspects of
theproj ect, spemﬁcal.ly the U.S. Fish and Wlldhfe Service and Na,uonal Oceamc and
Atmosphenc Administration & reqmrcd iti the Councﬂ on Envuonmcntal Qua,{ny s
(CEQ’s) NEPA regnlauoris (see 40 CFR 1501. 6(a)(2) and 1502 9(a) a.nd )): Thls is
especially important on the critical issite of impacts to avian species.

The DEIS indicates that all prcvmus comments on the Corps DEIS were moorporated as .

scoping.comments, Lacking a specific comment/response summary.it-is dlﬁﬁcult to’.
determine how fully the agency/expert advice was incorporated into the analysm It
would have been helpful if the DEIS had included a comment response- section that
specifically addressed relative comments already on the record in response t0 the Corps
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EIS for the project. The FEIS should specifically reference the comment or technical

agdvice received in response to the DEIS and provide mformanon to demonstrate how the
comment/concermn was addressed.

Marine [ssues

Entrainment losses

The DEIS acknowledges that there will be entrainment mortality to ichthyoplankton from -
* jetting operations and from the normal operation of vessels associated with the
construction and maintenance of this project. The DEIS dismisses these losses as
insignificant without any quantification of the water use or enirainment losses, At a
minimum, the FEIS should provide an estimate of water volumes entrained by the jetting
operations and vessels agsociated with the project. Ideally it would use these volume-
estimates 10 conjuhction with site-spécific ichthyoplankton data to-estimate the losses of .
fish eggs and larvae.

EPA notes that a Clcan Water Act National Pollutant Discharge Elimination System
(NPDES) Permit may be needed to authorize any discharges (mcludmg thermal
dascharges) .and coolmg Jwater w1thdrawals by the jack-up construction barges when they
are in J&Ck-up mode. E,PA; looks forwg:d to. discussing tlus w1th MMS &md the project

ully ¢ tcnze the operatwn of the Jack up construction barges:” This
chara,ptcnzanon should jexplain how-the-equipment works in its different- modes‘of
operation, including a' descnpt:on of the type and amount of any pollutants that will be
discharged or otherwise released to the water by the barges, and a description of the
amount of watcr that the bargcs will w1thdraw from the ambient environment, if any, and
an explariation of the purpose of any such water withdrawals.

Please-also note that in section 5. l 1.1.2 one portion of the text appears to need edltmg
The last line in that sec'aou reads, . . . avoid only deck drainage discharge . . .,” but
probably should say “. ., . avoid any- deok draingge discharge . ..”

) oit Spill Management
‘Undér a Memorandum of Undersrandmg cited in 40 CFR Part 112, Appendix B, the
_]UﬂSd.lctlon for oil spill incidents seaward of thie coastline lies with the Dcpartment of the
]'.ntenor, However, all- ageno1es of'the United States, including EPA, have a- common.interest in
protectmg these waters and shores. Therefore we offer the following suggestions: ‘and.
observations-relative to oil'spill management issnes for the project.

The Department of Interior MMS regulations at 30 CFR 254, “Oil Spill Response Reqt i
for Facilities Located Seaward of the Coastline” require that an Oil Spill Response P! :
developed., and that the plan be subinitted to MMS for approval prior to the facility bcg. ning -
operation. The DRIS refers to these regulations and also states that a plan will be developed,
but no plan was included in the DEIS.
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In December 2005, a Draﬁ Ol Spill Response Plan-was prepared for the Corps EIS. That
plan is available on-lme The December 2005 Drafl Oil Spill Response Plan appeats to
closély follow the prescribed MMS format.and appears to be adequately developed; given the
status of the project at that time. We recommend that the FEIS ‘contain a copy.of the Oi}:Spill
Response Plan for review and comment. Based on our review of the Décember 2005 plan we
recommend that plan provide the following additional information:

. I.nfonnaiion on the specific types and quantities petroleum products that will be used
and stored at the various structures of the facility. This information is important
because different products have different chemical and physical characteristics that may
impact cleanup strategies and risk to the enyironm@_nt.

*  Adescription of the specific strategies. that will be used to regpond to a. splll into water.
For exdmple, will 6il boom (contdinmeétit o deﬂectxon) be used? If so, how many feet

_of Boom are tequired fo contain the worst case spill? Also, where will béom be
deployed and how will it be anchored? ‘Where will boom be stored and staged and how
will it be deployed? Ifboom will not be used, what other mitigations are proposed?

. W'hat are the sensitive areas to be protected?

¢ How are the sensitive areas prioritized? The FEIS: should describe the decision making
process used in determining these. priorities.

Scour:Control

EPA. recomrﬂcnds the use of scour control mats over rock armoring around.the WTG
monopiles, The'scour control rnats have a significantly smaller footprint of direct impact
and-they more closcly match the existing benthic conditions at each location. The PEIS
should prov1de addmonal 1r1format10n on the fong term durability of the scour control
mats and-discuss anticipated replacément/maintenance.

The DEIS co Iudes that the proposed WTGs would be placed too far apan to have
inythin; an locahzcd effects on’ ﬁsh agg):egatlon (DEIS pag 5, 149) The DEIS

' and\Flonda, but it does not quantltatwcly analyze the eﬁ%ct of reef demgn and ‘spacing on
fish-aggregation. Wlf.h the nnplementatlon of marine reserves, there-have been numerous
Scmnnﬁc peer-revxewed Papers quhshed on the landscape ecology of maring fish. One
key' considerauon is adjarent habifat types that may complement or serve as a.condiit for
SpCOles bctwcen teefs Many: papers have shown that adjacerit seagriss | hablfat has’a -
&gmﬁcam posmve effect on fish abundarice onreefs. As evidenced by Figure 4. 2 241,
Horscsho¢ Shoal has a dlvemty of benthic habitats onto which the tarbines with
as§apiated scour control willbe placed. .As a result there will likely be some level of
habitat connectivity between naturally occurring benthic habitats and the WTGs.

! http://www.capewind. org/downloads/feir/Appendix2.0-C.pdf



addition, the planned distance between turbines (629 to 1,000 meters) is certainly within
the normal foraging range for a wide variety of fish, marine mammals, and sea turtles.
The FEIS should look to relevant research on marine reserves to better assess the

- landscape effects of plading the proposed structures on Horseshoe Shoals.

Sea Turtles

EPA agrees with the DEIS conclusion that the WTG monopiles have the potential to
attract loggerhead 4nd Kemp's ridley turtles (page 5-168). On page 5-206, the DEIS
concludcs that recreational fishing may be enhanced by the turbines and on page '5- 209,
the DEIS states that'comnercial trawling will still be possible in and around the turbines.
EPA is concemned that turtles that are attracted to these areas may be at higher risk for
injury or mortality due {o vessel strikes or as a result of recreational or commerclal
ﬁshmg ‘The FEILS should.explore this issue more fully.

Constructién Noise ,

The FEIS should provide additional discussion of methods for minimizing pile dnvmg

. -noise impacts on marine organisms. For example; the FEIS should explain the tradeoffs
(from an impacts and construction standpoint) of 2 modification to the construction
schedule limiting construction impacts to one season (rather than two) by installing mare
than one WTG 4t a time. This analysis should incorporate the recommendations and
expertise of NOAA,

The cumulative impacts subséction on noise (DEIS pages 6-17/18) makes seemmgly
:contradlctory staternents about the impacts of pile driving noise on marine maminals.
The subsccﬁon conclusion makes no mention of i meacts 'to marine organismis’ even
though. Sectlon 5.3.2:6 indicates that the proposed project.may result in acoustical
harassment of mannemammals The FEIS shoyld cortect this dascrepancy

Décommiissioning .

The' DEIS projects the anticipated llfespan of the WTGs at 20 years. The FEIS should
identify the ariticipated lifespan for the transmission cables and scour protection and
whether this span will affect the overall lifespan of the project. Also, the FEIS should
desctibe:whether there'would be ahy environmental advantage/msadvantage to removing

the transmlsswn cabIcs and scour protection at the’ end of' the project life versus 1caving
. thérm § in place. .

.Other Marinc Specific Cotaments

1. DRIS page 5-3: The FEIS should derivea rough estimate of the volume of grey
water/black watér to be dlsoharged by project vessels.

2. DEIS page 5-4: The FRIS should explain how floating debris and trash- gcncrated
by the project and associated vessels will be minimized.

3. DEIS page 5-57: EPA strongly supports the use of freshwater as a dnllmg ﬂu1d in
the Horizontal Directional Drill (HDD). In addition, BPA supports the currently
described plans to isolate and recover any bentonite used in the drilling process.




4. DEIS page 5-75: BPA supports the pre-construction mappiag of seagrass and
believes that this is most appropriately done in July, the time of peak biomass for
this latitude.

5. DEIS page 5-116,117: It has been EPA’ s experience with recent pnpelme prOJects
that full benthic recovery to a community similar to pre-construction condition
Tiay take longer than anticipated by current seientific literatyre. Monitoring of

- soft’ bottom benthos in Massachusetts Bay shows that even after 3+ years, the
xmpact areas are stafistically different from reférence locations.

6. DEIS pagé 5-117: The FEIS should expldin whether scour mats need
maintenance/replacement. Also, the FRIS should explain whether the density of
fronds-on the scour mats optimized for sediment deposition and if it is anticipated
that the scour mats will support a biological community similar to what'is found
in napral SAV meaclowzs The ba515 for any oonclusrons presentcd should be

“provided in the FEIS. =~ -

7. DRIS -page 5-118: DEIS suggests that rock armormg will on average be buned
over time by natural forces with sand. It has beea EPA’s expencnce with several
recent projécts that achiéving precise elevations with rock is-difficult and.that it is
reasonable to expect that there will be some exposed hard substrate at the end of
costruction. g

8. TheFEIS should.explainthe frequency of monitoring to determine if the'cable
1s/remams prope;rly bun@d and should descnbe thc protocols thit will.be followed

con.ncot1v1ty oft bcnt}nc hablté, :

t0. DEIS page 6-10: The cumulanve impact analysxs should also consrder water
usagc/entrmnment losses assomated with Jethng and vessels within the project
aréa.

11. DEIS page 6-11: The DRIS refers to environmental;studies done at the Horns
Rev and Nysted wind parks in supportinig conclusions. regardmg impacts to
fisheries. It would be helpﬂal if the FEIS would explain the factors which make
the:data Frori thosc pl:QjCCtS tranisferable to the proposed project (e.g., smular

subst:ate WTG spa.omg, numbcr of' W’l‘G units; ete.).

Air Issues '~

In gcneral ‘BPA noted some areas where the DEIS 'was incomplete with regard.fo the air
i$sues: The followmg are general comments on additional analyses that MMS needs to

undettake; and are followed by a series of specific comments and edits on a sechon by
scction basis.
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In general, MMS needs to:

e Work with BPA to clarify whether and when different phases.of the project are
OCS sources under the Clean Air Act,

o Clarify what émissions from which phases of the project would be addrcssed by
permif under the Clean Air Act.

¢ Conduct a conformity determination under the Clean Air Act that EPA:and MMS
can agree on, and that BPA can use to determine which emissions must be offset
by General Conformity.

o Clarify what emissions from which phases of the project’ WOLlld be addressed by
General Conformity under the Clean Air Act. -

Given thiat these issues are not addressed-in the DEIS, BPA offers the: followmg specific
.coraments on a section by section basis. Should MMS work with EPA to address the

comments abdbve prior to the issuance of a FRIS, many of the specific comments below
will. a.lso be addressed.

Section 1.2:1 - Federal Review

The MMS néeds conduct 4n air quality analysis and make a conforimity détermination for
the' prOject THhe results of this work will determine the nature of the air pcrmn to be
developed by EPA. In several places, the DEIS-discusses the likely outcome of BPA’s

- OCsS analysm under 40 C.E.R. Part 55: EPA has some limited information regarding the
ait: quality’ 1rnpaots of the project from this DEIS and Cape Wind’s December 7, 2007
Noticé of Intcnt (NOI), some of which 15 ¢ontradictory. However, EPA has not received
a pemnit apphcation and does not hgye sufficient information to determine which
activities might-constitute “OCS sources” and/or require air permits. With regdrd fo
conforrmty, once the air permit apphoanon has been received and-the proj ject emissions
are-¢learly ideritified, RPA will be able to determirie whether those emissions miust be
offset by General Conformity, or are otherwise covered by the OCS air penmt

Section 1.2.1.5 = Secﬁon 7627 of the Clcan Air Act (CAA)

_The last-sentence on page L4 states that during the opera.txonal phase of the proj ect
certam activities will constitute gelon solirces” and, _requifre germitting, In codtmst the
."'DEIS and Capc«Wmd’s NOI state that the' opcrahonal pbise will not involve ary OCS

I'-souroes See DBIS at 5-5 1#NOIat"2, -EPA does not yet have sufﬁcwnt information fo
‘maké sush judgments.

On page 1-5, we would suggest the followmg cha.nge to line 7 of thc ﬁrst pmgrapb
“Whethier air modclmg or other mformatlon is required.”

Section 2.4.3.3 ~ Major Répairs
‘Either in this section or unider Section 5.2.1, please estimate, to the extent poss1b1e the
likelihood, frequency, and potential air emissions deriving from “major repairs.”

iR
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Section 2.6.2 — ESP Fluid Containrnent
This section states that the electrical service platform will contain “emergency
generators.” The DEIS at page 5-61 note 2 states that while the applicant had initially
planned €mergency diesel generators, the current plan will 1ot involve any emergency
generators, but rather batteries, for backup power. The FRIS should resotve this
inconsistency and state ‘precisely which equipment will be on the electrical service
platform, and whether any such equipment, when operated for its intended purpose, wifl
. have the-potential to emit any air pollutants.

Section 4.1.5.1 - Bxisting Air Quali '

Paragraph two of this section (DEIS page 4-23) ldentlﬁes the General Conformity

- Regulations (40-CFR 93,150 through 93.160), which prohibit federal agencies from, in
any way, supporting any activity that does not.conform to ani.approved implementation
plan. Asstated on page B-1, “The appm;ant rcqucsts a. lease easement, right-of-way, and

any other related approvals from the Department of the Interior, Minerals Management

Service necessary to authorize construction, operation and eventnal decommissioning of

the proposed action.” Thus, MMS is required to apply the General Conformity
Regulations {o its action.

We request that MMS Gi@rly identify in the FEIS their obhganon to evaluate General
Conform’lty; As the DEIS md:cates project emissions in the construction and
dQcomsz"smmng years will'exceed the General. Conforrmty De rinimis -threshoids?,
MIMSshould (a) address its plans for devcioping the. alr quality conformity analys15 (®)
address its plans for satlsfyhng General Conformity:(accountinig-for the emissions within
the 1mp,lcmcntatlon plan ar. o,ffscttmg the ernissions); (¢) describe plans for releasing a
draft general conformity détermination and associated pubhc participation process; and
(d)-describe plans for releasmg Final General Conforrmty Determination.

Paragraph two (DEIS page 4-23) goes-on to state, “Air emissions, within nonattainment

areas, that are'not.covergd.by an airpermit and that exceed the minimal levels rcqulre a

conformity analysxs " This statément should be revised to clarify that only air emissions
covered by a* major source” air permit do not require a conformity determination.

“Sectién8.1.5.5 —~AirBmissions. :

: -iThe FRIS-should, clanfy whether the electrical service pla.tform not countmg vessels, has
anypotential to emit any air pollutants The discussion should include particular
referefice to emergency generators, transformers with oil/air beat exchangers, paints and
palnt thmners Ste. In addmon .the FEIS should inchide a specific description of the air

' 'elmssmns atmbutable to construction of the WTGs, ESP and cable installation.

We would also sugges that the third sentence of this section (DEIS page 5-14) be
modified as follows: “The vessel emissions represent a mobile source except when

2 The De minimis thresholds for a moderate 8-hour ozone nonattainment arez (including Boston-Lawrence-
Worcester (B. Mass), MA and Providence (all of RI), RI) is 50 tons per year of volatile organic compounds
(VOC) and 100 tons per year of nitrogen oxides (NOx).
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attached to the seabed and functioning as a stationary source, and are¢ not Qrcdictc{i {0
result in a lowering of alr quality ...”.

.Seciion 5.3.1.5 — Impacts on Air Quality

Under “Regulatory Analysis” on pages 5-50 and 5-51 we would suggest the foIlowmg
edits:

o First paragraph “At the time of promulgahon solat
eppbyte USEPA noted that the primary OCS ar,tm’cv was oil and gas
development, ...

o First paragraph: “However, sorue act1v1t1¢s associated with the proposed action
e may be considered an OCS sourcs, ,...” !

¢ Add, atend of ﬁrst paragraph “On Rebrinary 27, 2008, USEPA:pro osed a
oon51stcncv updatc mcorporatmp relevant Massadhusetts regg]a.txons int6; Part 3S.
See 73 Fed.. Reg 10;406.” '

o Third paragraph: “The proposed actién has at least thrcc distinct time: pcnods

o Fourth paragraph: “The OCS gquipraent seusess for the proposed action we&ld
be could include the v(bracorc .. and the support vessels servicing these-0ES
seurees the OCS' source(s) .. o

s Fourth paragraph, itom 1: “... sould could be oonsidereﬁ to be one or more*0OCS
sources.’

. Fou.rth paragrapb, 1tem 2: “Dunng the two -year construchon period, potentlal
OCS'sGurces mnay ‘iniclude the ... Poten OCS 0Urces may include the ..

' Fmally, potentlal OCS SOUICES ,_J,molude w?

o Forth. paragraph item 3:. “These barges and. cranes and dredging equipment
would could be considered orie or more OCS sourcés.’

e TFourth paragraph item 4; “Durmg construction and during dccomnusswmng,_
other times when'an OCS source is present, emissions from ... en route to or from
these any OCS source(s) identified-in-items-l4hrough3 would be counted
towards the potential to'emit: of the OCS source(_) sl

LISEP&peEm-ﬁ ‘whep ,,.”

) Con_struotxon/Decommnsswmn 1m acts
A5 dwoussed in the. DBIS He roject wﬂl result in air qua.hty impicts offshore during the
“two, yeats ofic construction ‘and the. two yéars of decomm.lsslomng Iii ‘both the' ‘Exécittive
Summary’ (DBIS page B- 12) and the Bnvironmental Consequences ohapter (DBIS page 5-
53) the DEIS concludes that construction impacts-on gir quality would-be minor.
However, thé DEJS ‘does not preserit'an ana]ysm to support this' conclusmn md instead
states'that BPA; through any Cléan Air Act permits that may be required, wﬂl determing
whéther-and how, air quallty modeling will be oonducted and what limits. and m.luga‘tlon
| measures will be meoscd While we agrée that EPA would make SUch tictermmatxons as,
-part of any permit process, MMS never%l'rlelms has an obhgaﬁon under N'B?A, m
‘conéultation with EPA as.a cooperating agency and state environrerital ; agencies, to
analyze the project’s impacts. on air quélity and alternative ways to minimize those
impacts, and to present this analysis in the BIS for public review. We reiterate our offer
to- work with MMS to ensure that this obligation is met.
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. Section 5.3.1.5.2 - Operational Impacts

The DEIS at page 5-55 under the snbheadmg “Benefit Analysis for Air Quality,” moves
between a d.lscussmn of capacity in New England (MW) and productzon MWh). These
two terms are fiot interchangeable, and the resulting discission is confusing. EPA
'recom.mends that'the FEIS present this information in a manner that clea:ly dlsfmgulshes
between electricity produced in MWh, and installed generaung eapaclty in MW.

MMS should exarnine the impact on air quality with regard to electricity prodicfion and
the air pollution associated with that production. In particular, the second part of the first
para,gaph discussion on peak demand is confusing and inconsistent with the rest of the
dlscussmn since it focuses on capacity instead of production.

EBPA recommends thiat the analysis focus on, ﬁ1e number.of MWh that Cape Wind is
hkely to produce~and the NO,, and SO, émissions associatéd with other generation likely
to be displaced. Given that production from Cape Wind is likely to be variable, it
probably makes more sense for MMS to analyze averagé projected monthly production
for Cape Wind and provide a range of projected average NO, and SO, emission
réductions. However if MMS wants to do this-atialysis ori 2 daily basis, MMS should
look ataverage projected. productxon per.day:of the Cape Wmd project in MWh and

O rthat to the marginal emission rate for the power system. In addition, the
analys sh uld be updated to reflect the most recent emission rates publxshed by ISO
New En_"gland.:' Furttiermore, given the growing concerp, about climate chiange, and the
staté e.ndmegmnal goals(as; noted in the cover letter); EPA recommends that the analysis
address CO; emissions in addition to the pollutants discussed,above.

A ende B Table 5.3.1-7, .Potential Project Emissions by Major. Activit
Table5.3: 1—7 Rotential Project Emissions by Malor Activity, shioyld. be revised to
mclude project emissions associated with onshore activities. Addmonally, the General

'Conform1ty air quality analyscs must show the activities, duration/time, and emission.
factors used to develop the annual ermissions in this table.

: BPA appreelates Table 5.3.1-8, which a.ttempts fo’ quz,nufy ancl categonze il emissions.

, ~However the d1v151on into- “St,ate Waters—Rhode Island,” “State Watcrs—Massaehusetts »
. “OCS Covered By Permit,” and “OCS Not Covered By Pefmhit” is not entirely clear, and
presumes certain judgments that EPA cantiot evaluate with the present information. In
additiod; ohe entry (“Operations/OCS. Covemed By Permit”) appea.rs to conttadict an
¢arlier statement in the DEIS that the operatmn phase will not require an 0Cs perrmt

- We ;ecommend that the air emissions be recategorized as follows:

.Onshore — Rhode Island

Onshore — Massachusetts :

Transit — Massachusetts Waters, Beyond 25 Miles from Array Perimeter
Transit — Rhode Island Waters, Beyond 25 Miles from Array Perimeter

e o o o
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o Transit — Massachusetts Waters, Within 25 Miles from Array Perimeter

o Transit ~ Rhode Island Waters, Within 25 Miles from Array Perimeter (unless
MMS can categorically state that no point 25 miles from the array perimeter lies
within Rhode Island waters, in which case this category is unnecessary)

e Transit ~OCS Waters, Beyond 25 Miles from Array Perimeter

o Transit — OGS Waters, Within 25 Miles from Array Perimeter

¢ * Stationary Activities —OCS or OCS Waters

Additionally, the Gencralll Conformity air quality analyses must show the activities,
duration/time, and eniission factors used to develop the annual emissions in this table.

Environmental Management System '

We believe the concept of an Environmental Management. System (BMS) for purposes of
managmg the. nuﬂgahon measures for this project is a good one. The devdol)ment of the
mitigation measures and the BMS should proceed in earest while the FEIS is being -
developed, not postponed until the NEPA process has concluded. In light of the
importance of monitoring and mitigation for the range of i impacts expected from the
project, we strongly believe that MMS should. cstablish an agency working group
reslaonssble for workmg With MMS to develap relevant aspects of the minganon plan and
' the féde géﬁcxes are also cooperating agencies and a role in the
»development of the: spec:lﬁc 1tems -to be mcoxporated into the mifigation plan and the
fEMS 152 Jogmal one for these | agoncws ‘to assume. We anticipate that federal: agencles

' work on. the nntlganonpf and) "EMS wotild include (but not be lifnited t6) isspes stich
as: mdnitoring:- and addressing air quality impacts during comstruction, maintenance. and

: dcoomxmssmmng, momtdpng dnd- addressmg project related water quality i Lssues,
emergency response planmng (ihcluding work reldted to-spills); monitoring snd
addressing acoustic and. other ‘impacts to marine mammals; and evaluanng/momtonng
and addressing avian impacts. The results of the ongéing coordination on the EMS
should he explicitly reported in the FRIS so that the EMS can be cvaluated by Iiiterested
membcrs of thepublic.

.
R
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be dropped from the purpose statement and that it be replaced with language descriptive of a
commercially viable renewable energy facility.”207

APNS is unaware of any discussion between the interagency team on this topic since
MMS has taken over review of the project. What is clear is that MMS has ignored prior
debate on this issue, has ignored FERC and NERC guidance regarding “commercial scale”
operations, and has adopted an approach that unreasonably applies a standard appropriate
perhaps for fossil fuel plants to renewables. Thus, MMS has improperly limited the DEIS
scope to projects that are 200 MW or larger in size.2%8 This approach does not comport with
NEPA.

3. Recommended Purpose and Need Statement
In this case, to comply with NEPA, the purpose and need statement should read:

The underlying purpose and need to which MMS is responding is to
provide an altemative energy facility using a technology that is technically
feasible and economically viable that can interconnect with NEPOOL and
make a substantial contribution (20 MW or more) to the region’s energy
reliability and achieving the renewable energy requirements under the
Massachusetts and Regional RPS.

This purpose and need statement omits a description of the proposed project itself, which is
inherently limiting. It does not confine alternatives to offshore wind energy altematives,
because building an offshore wind energy facility is not the general goal of the action. The
general goal is to develop a renewable energy facility that can deliver renewable power to
New BEugland, but does not have to be located in, or adjacent to, New England. The
proposed revision would enable MMS to develop an EIS that comports with NEPA.

D. There Are Numerous Reasonable Alternatives that MMS Failed to
Consider

Once an action agency defines an appropriate purpose and need statement, the next
step is to define the range of reasonable alternatives. Many of the problems with this DELS
flow from the improperly defined purpose and need statement.

NEPA requires federal agencies to take a “hard look” at the impacts of their actions.
“The sweep of NEPA is extraordinarily broad, compelling consideration of any and all types

e Ex. 54.

208
NEPA also requires the consideration of “partial alternatives.” Thus, even if 200 MW is
the goal, it does not follow that such a project needs to be sited in one location. Smaller-scale
projects can be used to meet this goal on a cumulative basis.



of environmental impact of federal action.”2%® Special care and detailed analysis are
particularly important where a new technology is involved: ‘“NEPA thus stands as landmark
legislation, requiring federal agencies to consider the environmental effects of major federal
actions, empowering the public to scrutinize this consideration, and revealing a special
concern about the environmental effects of a new technology.”?!0 Extra care is needed to
“ensure that the bold words and vigorous spirit of NEPA are not similarly lost or misdirected
in the brisk frontiers of science.”?!!

At the “heart” of NEPA is the analysis of alternatives.?!? NEPA regulations require
federal agencies 10 “[r]igorously explore and objectively evaluate all reasonable
alternatives.”?!3 It is imperative that the consideration of alternatives “sharply defin[e] the
issues and provide[e] a clear basis of choice among options by decision makers and the
public.”?! Reasonable alternatives are “those that are practical or feasible from the
technical and economic standpoint and using common sense, rather than simply desirable
from the standpoint of the applicant.”?'> An EIS “shall inform decision-makers and the
public of the reasonable altematives which would avoid or minimize adverse impacts or
enhance the quality of the human environment.”2!6 As discussed below, the Corps has
violated ali of these principles in selecting the unduly narrow range of altematives considered
in this DEIS.

The NEPA review of this proposed action does not become meaningful until a proper
purpose and need statement is developed. Once this is done, the review of the proposed
action assumes its proper perspective, and a full range of NEPA alternatives that advance the
clean energy goals of the project on a properly-defined regional basis becomes possible.

As discussed in the previous section, the proper purpose and need for this project is as
follows:

*® Calvert Cliffs’ Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1122 (D.C. Cir. 1971).
" Found. on Econ. Trends v. Heckler, 756 F.2d 143, 147 (D.C. Cir. 1985).

™ 14 at 145,

™ Andyus v. Sierra Club, 442 U.S. 347, 358 (1979).
213
40 C.F.R. §1502.14 (a).
214
Id. § 1502.14,
w CEQ 40 Questions, 46 Fed. Reg. 18,026 (emphasis added).

° 40 CF.R. § 1502.14.
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The underlying purpose and need to which MMS is responding is to provide
an alternative energy facility using a technology that is technically feasible
and economically viable that can interconnect with NEPOOL and make a
substantial contribution (20 MW or more) to the region’s energy reliability
and achieving the renewable energy requirements under the Massachusetts
and Regional RPS.

When this purpose and need statement is applied, a reasonable set of alternatives is
identified. These alternatives are presented under the following categories: 1) offshore
wind; 2) other offshore renewable; and 3) onshore renewable. Within the offshore wind
category, specific consideration is given to the proposed project for Buzzard’s Bay, the
Blue H deepwater project, and the sites off the coast of Rhode Island now under formal
consideration by the State of Rhode Island. These altemnatives are discussed in the following
section. In setting forth these aitemmatives, it is not the responsibility of APNS to provide 2
detailed analysis; that is the job of MMS. Instead, APNS need only demonstrate that these
alternatives are reasonable.2!” APNS meets this obligation in the following discussion, and
the burden shifts to MMS to consider these alternatives or explain why the agency has
determined that each recommended option is not reasonable.

1. There Are Numerous Offshore Wind Energy Alternative Sites in
New England and the Mid-Atlantic

a. The Helimax Report Identifies Numerous Locations for
Viable Wind Energy Projects in New England

As detailed in the report by Helimax Energy Inc. (Appendix 21), there are a number
of more suitable sites from Maine to Delaware. This assessment is based on technical
feasibility studies and the existence of environmental and other factors that affect site
suitability. In fact, Helimax took a very conservative approach by limiting its assessment to
sites in waters of 20 meters or less, which, as discussed above, is not the current state of
technology. Indeed, Helimax relied on more conservative standards than did MMS and still
determined that there were numerous alternatives available.

Helimax began with identifying 112 sites, based on wind resource and bathymetry.
However, after screening those sites for physical constraints, environmental constraints
(reserves, sanctuaries, swimming, etc.), and a minimum capacity of 50 MW, Helimax
narrowed the list to 32 sites. After performing a technical assessment and ranking of 32
potential offshore sites, Helimax determined that the majority of preferable sites are located

" See, e.g., City of Angoon v. Hodel, 803 F.2d 1016, 1022 (9th Cir. 1986); Olmsted Citizens
Jor a Better Community v, United States, 793 F.2d 201, 209 (8th Cir. 1986); River Rd. Alliance, Inc.
v. Corps of Eng’rs of the U.S. Army, 764 F.2d 445, 452-53 (7th Cir. 1985).
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in New Jersey (16) and Massachusetts (8). Other sites also identified as viable were located
in New York (6) and Delaware (2).

As noted above, more than half of the sites are located in New Jersey. Because of the
state’s long shoreline, relatively shallow bathymetry, and excellent wind resources, Helimax
determined that the area was technically attractive for wind energy development. Likewise,
Helimax found that the Nantucket and Martha’s Vineyard region provided attractive
development areas. [n addition, Helimax identified 6 sites along the southem coastline of
Long Island. Helimax ruled out Maine and New Hampshire on the basis of bathymetry, but
as noted above, Helimax conservatively limited water depths to 20 meters.

After jdentifying viable sites, Helimax ranked the various options based on technical
favorability and environmental favorability. After Helimax reviewed the sites from
environmental and public interest perspectives, the proposed project was very poorly rated
and considered a low-priorty site.2'8 Near Massachusetts, projects located south of
Nantucket, southeast of Nantucket, northeast of Nantucket and east of Monomoy were all
environmentally preferable.2'9 Similarly, most of the sites located off the coast of New
Jersey and Long Island were considered environmentally preferable.?2® Indeed, the proposed
project ranked quite poorly from an environmental perspective.

Regardless of its rankings, what is critical is that, even looking conservatively at
waters less than 20 meters deep, there are numerous alternatives that MMS must consider as
part of its DEIS. It has failed to do so. Consequently, its DEIS does not comport with NEPA
requirements,

b. Buzzard’s Bay Proposal

Patriot Renewables, LLC, the renewable energy affiliate of Jay Cashman, Inc. (JCI),
1s studying the feasibility of and planning to develop an offshore wind facility, called South
Coast Wind, in Buzzards Bay. While APNS is strongly opposed to the proposed Blue H
project, it is without question a reasonable alternative for NEPA purposes and must be
considered as such in this DEIS.

JCI is a comprehensive construction company based in Massachusetts with
expenience within the marine, heavy civil, dredging, and environmental construction
industries. JCI has vast experience In both civil and marine construction and is known for

218
See Appendix 21, at 29. As poorly as the proposed project is rated when environmental
factors are taken into account, it would be even more negatively classified if the study took into
account the pegative impact on fisheries now documented in the record of this DEIS.

219

1d.

20

d.
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working in rugged and geo-technically demanding environments. The company played a key
role in many of the state’s most prominent Jarge-scale in-water and water’s-edge construction
projects including Boston’s Deer Island Treatment Facility and the Central Artery Tunnel.
Locally, JCI has worked on the Taunton Nemasket Bridge, the Wareham Bridge, the
Brightman Street Bridge, and the Duxbury Beach Jetties. JCI clearly has more experience in
the marine environment than does CWA.

The wind energy project would produce 300 MW of power using the “unique”
offshore wind resources of New England. The project comprises 90-120 turbines, each
producing 2.3-3.6 MW, spaced approximately 'i- to Y4-mile apart. The turbines would be
located approximately 1-3 miles from shore. The average wind speed in Buzzards Bay is
approximately 18-20 mph — some of the best wind available in Massachusetts. Buzzards Bay
1s reasonably shallow and is sheltered from northeasterly storms. And as with the proposed
project, the Buzzards Bay project is located near existing lines and transmission stations.

c. The Blue H Proposal

Blue H Technologies BV of the Netherlands holds patents for floating unit, two-blade
wind turbines. The Blue H Technology U.S. subsidiary, Blue H USA LLC, has submitted a
Nomination for Lease with MMS to install what it anticipates to be the first floating
deepwater wind energy unit in the United States.22! The Nomination for Lease is the initial
phase of a 420 MW commercial wind energy project located 23 miles from Martha’s
Vineyard and 45 miles from New Bedford in a water depth of 51 meters (167 ft).

Blue H USA’s proposed venture will involve exclusively United States facilities in
the full cycle of construction, commissioning, and decommissioning of an actual wind energy
unit and is the product of a 10-year development effort by Blue H Technologies BV. As
mandated by MMS, the demonstration phase of this project will be non-operational.

In December 2007, Blue H Technologies BV launched the first-ever large-scale
prototype Submerged Deepwater Platform (SDP) off the coast of Southemn Italy. This event
marked a world premiere in the offshore wind energy sector. Funding for this demonstration
came from world-class investors such as Lehman Brothers and Royal Bank of Scotland.
Blue H was featured in a Forbes article on deepwater dated February 25, 2008, which
confirmed the availability of deepwater technology.

= MMS denied Blue H’s Nomination for Lease on April 17, 2008, apparently because
Blue H filed its application too late. Ex. 55. MMS’s denizl, however, is not sufficient reason to
dismiss Blue H as a reasonable alternative under NEPA. See NEPA 40 Questions, #2b. CEQ
regulations state that even a potential conflict with local or federal law does render an alternative
unreasonable. If that is the case, simply having an aiternative fail to meet an MMS deadline for initial
consideration should have no impact on whether the alternative qualifies for consideration under
NEPA.
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The offshore wind energy market is projected to represent 50% of the instalied
capacity of the total wind energy market by 2030. In fact, offshore wind farms benefit from
stronger and less turbulent winds, and can avoid logistical constraints due to problems of
transportation of the turbines and their biades, as well as address to a large degree the
concerns of visual impact of onshore wind farms.

However, with the commercially-available technology today, which requires wind
turbine foundations to be installed into the seabed on monopiles or jackets or tripods, the cost
of installation grows dramatically as the depth of water increases, limiting potential offshore
sites to areas less than 50 meters in depth, greatly restricting the potentially available areas
where wind farms can be constructed.

In contrast, Blue H has developed a new solution by adapting the concept of
submerged tension-legged platforms developed by the oil industry for some of its offshore
rigs, and designed a platform large and stable enough to support a tower and a wind turbine.

As explained by Martin Jakubowski, inventor of SDP technology and author of other
Blue H patent applications, this innovative technology:

e reduces significantly the overall weight of the structure, a huge
element in the cost component of offshore wind units (as an example,
REpower’s S MW units weigh approximately 2,100 tons each; Blue H
expects its future deep sea wind energy units, at comparable installed
capacity, to weigh less than 800 tons (1,500 tons - including the steel
in the counterweight).

o can be assembled onshore and then towed out far offshore, at
distances of 10 nautical miles or more and positioned in deep waters
(50 meters or more in depth). Blue H does not use the heavy
equipment needed to build structures into the sea bed; such heavy
equipment is both expensive and in short supply — particularly crane
ships and jack-up barges.

e allows siting far enough from the coast to benefit from stronger and
more regular winds (thus reducing the cost per kWh), to overcome
frequent environmentalist objections to onshore farms, and to address
a fundamental problem of the wind energy industry today, that of
being able to deploy larger and larger turbines (also reducing the cost
per kWh); it can aiso often be placed in locations near heavy demand
centers.

e is more environmentally friendly because it is ¢asier to dismantle
with no rempant infrastructure in the seabed.
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For all these reasons, Blue H provides a cost-effective solution for the installation of
offshore wind energy converters in deep waters. Blue H Skysaver Sil is now constructing
Blue H’s first commercial unit for an offshore wind farm off the coast of Puglia in Southern
Italy. InJanuary 2007, Blue H Skysaver obtained the final authorizations to install its large-
scale prototype in the water and has now applied for the required authorizations to build a 90
MW Wind Energy Park in the same area, 20 kilometers from the coast in waters 100-120
meters in depth. The project has the strong support of the Regional Government of Puglia
and the local population.?2

d. The Rhode Island Proposal

The State of Rhode Island is currently seeking bids from private developers to
construct, finance, and operate a proposed offshore wind farm that would generate at least 15
percent of the electricity consumed throughout Rhode Island, which is approximately 1.3
million MW annually.??} The proposed wind farm would be comparable in size to the
proposed project and would cost an estimated $1.25 billion.224 The purpose of the State’s
offshore wind energy facility is to provide rate relief to the 1,000 residents of Block Island,
who are currently paying about 40 cents per kWh, which is more than four times the rate paid
by mainland Rhode Island residents.??5 Consequently, the Governor of Rhode Island has
noted that the “preferred site” for the wind project would be off the south and western shores
of Block Island. The proposed Block Island site was chosen by evaluating 11 possible sites,
of which ten were offshore.226 After a supplemental evaluation conducted by the consulting
firm Applied Technology & Management, two locations off of Block Island were selected as
producing the cheapest electricity: 1) a 13-square-mile site southwest of Block Island in
federal waters; and 2) a 13.1-square-mile site south of Block Island in Rhode Island

m The availability of this technology always means that many sites are available as well. For
example, MMS previously ruled out the East of Nauset Beach site on the grounds that the water was
too deep. The Blue H technology demonstrates that such a site is feasible. Ex. 56.

m Timothy C. Barmann, Wind Farm Gathers Steam, Apr. 4, 2008, http://www.projo.cow/
business/content/bz_ri_wind_farm04_04-04-08_K19KRPD_v10.2a5e¢5a4.html, Ex. 57; Carcieri:
State Seeking Private Bids on Onshore Wind Farm Construction, http://www.ti.gov/GOVERNOR/
view.php?id=6172. Ex. 58.

1

225

Id.

2

* 1d. See also Finat Report RIWINDS Phase I: Wind Euergy Siting Study 9April 2007)
Ex. 59.
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waters.22” The State’s proposed project is deemed to be economically viable, because
according to the site selection study, the estimated cost to generate electricity from these two
sites averaged over 20 years would be approximately $96/MWh, according to today’s
dollars.228

Recently, developers in Maine also expressed an interest in pursuing offshore wind
energy development. Ex. 60. The interest in Rhode Island and Maine demonstrates that
MMS has been far too restrictive in the sites it has identified. These other sites also confirm
the need for the kind of regional site selection process APNS and others have long advocated,
but that MMS has failed to undertake. Widespread regional offshore wind energy
development has caught up with the proposed project, and MMS has no choice but
comprehensively revise its NEPA approach to the proposed project.

e. Southern Coast of Long Island

As noted in the Helimax report, New Jersey and New York are attractive locations for
wind energy development. In addition to the sites identified in that report, there are strong
development proposals that must be considered. Included in that list is the project proposed
by Winergy Power. Winergy Power submitted a new proposal to a state power agency to
place a 940-megawatt wind project in the South Shore waters, south of Long Island. Ex. 61.
The plan would involve between 190 and 260 turbines, depending on the turbine technology
existing in 2012 when the project is proposed to start. The Long Island Power Authority has
expressed interest in the proposed project, after rejecting the initial 300-megawatt proposal as
economically unfeasible. Under the latest proposal, the turbines would be 12 to 15 miles off
the coast. The 940-megawatt proposal is one of three that Winergy has proposed for the
region. It has submitted plans for a separate 600-megawatt farm adjacent to the Long Island
proposal that would include some 167 turbines and connect to a ConEd substation in
Manhattan. Winergy has also begun a year-long radar-based study of birds and bats as part
of a plan to install three test turbines in the waters off Plum Island. Based on these activities,
it is clear that there are viable alternatives that MMS should have considered, but has failed
to do so in the DEIS.

2. There are Offshore Hydrokinetic Projects

The DEIS fails to consider properly other offshore power generation technologies,
such as wave and tidal generation projects that are currently undergoing permitting and study
throughout the New England region. FERC has issued preliminary permits to over a dozen
hydrokinetic projects in the New England area that have survived its “strict scrutiny”

1

1d.
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assessment of commercial viability,. MMS, however, failed to consider any of these
alternative projects in its assessment of the proposed project.

“Hydrokinetic” generation is defined by FERC as a project that “generates electricity
from waves or directly from the flow of water in ocean currents, tides, or inland waterways.”
There are currently over 20 hydrokinetic generating projects in the New England area that are
undergoing study and preliminary testing. According to permits filed at FERC, projects in
the New England area alone could result in between 300 MW and 1,090 MW of new
renewable energy production resulting from offshore generation of power.

The hydrokinetic projects under development in the New England area have many
similarities to the proposed project. Like the proposed project, most hydrokinetic
technologies involve multiple small generating units of up to 2 MW deployed over a limited
geographic area. As with a wind energy facility, the power generated by the individual
hydrokinetic projects at a particular “wave farm” is collected on site and transmitted to an
onshore substation. Individual projects currently under consideration by FERC include
several that may result in wave farms of 200 to 300 MW of installed capacity. The
generation from these projects would also qualify for participation in the Massachusetts RPS.

Hydrokinetic technologies represent a viable alternative to offshore renewable energy
generation that cannot legally be ignored by MMS. In December 2007, FERC issued its first
project license to a buoy generation system located in Malikah Bay, off the coast of Oregon.
An analysis conducted by Virginia Tech concluded that there are dozens of hydrokinetic
technologies currently undergoing field testing, including several mature technologies that
are undergoing long-term in situ testing around the world.

Further, like wind energy facilties selecting between turbine manufacturers, once
suitable environmental and wave energy studies are completed, offshore power developers
will be able to choose from a variety of technologies, based on the characteristics of each
site. Hydrokinetic technologies are in the active development stage, as are the 3.6 MW
offshore GE turbines that CW A intends to use, which as noted above, are not going to be
commercially available.

The hydrokinetic generation technologies currently under development include:
underwater turbines (similar to an underwater wind turbine); hydraulic buoys that rely on the
rise and fall of the tides to generate energy; floating buoys that generate energy based on the
angle at which waves hit the shore; and many others. Several of these technologies are
currently undergoing full-scale field testing in Europe, Australia, Korea, and other locatiops.

The sites currently under review that must be considered as alternatives under NEPA
are set forth in the following table.
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Project Location State Name of Project Company Proposed Size
MW)
MA
P-12794 | Buzzards Bay and Cape Cod Tidal Natural Currents | 1-10
Cape Cod Bay Energy Project Energy Services,
LLC
MA
P-13015 | Nantucket Sound Nantucket Tidal Town of 10
and Muskeget Encrgy Plant Edgartown
Channel
CT
P-12810 | Housatonic River Housatonic Tidal Natural Currents | 250 kW - 3 MW
Energy Project Energy Services,
LLC
ME
P-12777 | Bagaduce Narrows Tidal Energy Maine Maritime 12
and Castine Harbor Device Evaluation | Academy
Center
ME
P-12711 | Cobscook Bay Cobscook Bay ORPC Maine 15-22
P-12680 | Western Passage ME Cobscook Bay Western Passage | 12 -19
P-12670 | Vineyard Sound MA Cape and Sound Oceana 25-300
P-12668 | Penobscot River ME Penobscot Tidal Maine Tidal 50 - 200
Eoergy Project Encrgy Co.
(Oceana)
P-12722 | Piscataqua NH Piscataqua Tidal UEK Corporation | 40
Energy Project
P-12664 | Portsmouth and NH Portsmouth Area New Hampshire 25-~-200
Piscataqua River Tidal Energy Tidal Energy Co.
Project (Oceana)
P-12704 | Half Moon Cove ME Half-Moon Cove Tidewalker 13.5
Tidal Power Associates
Project
DI05-3 Narangansett Bay RI Rhode Island Greenwave 0.5-1
Ocean Wave
Energy Project
P-13144 | Grand Mapan ME Grand Manan Manaook 32-73
Chaonel / Atlantic Channel Project Associates
Ocean
P-13140 | Lubee Channel / ME Quaddy Roads Tidewalker 38
Atlantic Ocean Project Associates
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P-13092 | Mouth of the RI Sakonnet River Rhodc Island 0.5
Sakonnet River Bridge Project Energy Group,
LLC
P-13079 | Shecpscot River / MA Wiscasset Tidal Natural Currents | 5-10
Westport Energy Plant Eoergy Services,
LLC
P-13045 | Buzzards Bay / MA New Bedford Tidal | Natural Currents | 1-10
Acushent River Energy Project Energy Services,
LLC
P-(3046 | St. Lawrence River/ NY Alexandria Bay Natural Currents 1-10
Tidal Hydroelectric Plant | Energy Services,
LLC
P-12961 | St. Lawrence River NY/ONT Ogdensburg AER NY- 10
Kinetic Energy Kinetics, LLC
P-12876 | Lubec Narrows ME Maine | Project Hydro Green 5-37
Energy, LLC
P-12710 | Cobscook Bay ME Western Passage Passamaquoddy S
and Cobscook Bay | Tribe / UEK
Tidal Hydrokinetic | Corporation
Project
P-12674 | Little Machias Bay ME Cutler Tidewalker 13.5
Associales
P-12666 | Kennebec River ME Kennebec Tidal Maine Tidal 25-100
Energy Project Energy Company
@ceana)

3. New England Has Hundreds of Onshore Renewable and Clean
Energy Projects of 20 MW or Larger that Are Reasonable
Alternatives to the Proposed Project

Section 3.2.1.2 of the DEIS fails to consider onshore renewable projects as an
alternative to the proposed project, even though hundreds of megawatts of onshore renewable
generation are operating in the region and over 2,100 MW of new renewable generation 1s
projected to come online and serve New England within the next few years. As shown
below, renewable energy resources that currently qualify under the Massachusetts RPS
include: onshore wind energy, biomass, landfill methane gas, anaerobic digestion,
photovoltaic generation and others. Additionally, as a result of the February, 2008 ISONE
Forward Capacity Market auction, New England will receive over 1,000 MW of new supply
from demand response resources. The rapid growth of demand response resources illustrates
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they are another viable and cost-effective option for providing low-cost, clean energy to New
England consumers.

Further, the DEIS failure to consider any project alternatives located outside of
Nantucket Sound is patently unreasonable. There is no rational basis for imposing this
geographic constraint, particularly when the balance of the DEIS analysis considers the
energy needs of Massachusetts and New England as a whole. At a minimuin, the DEIS
should consider any renewable resources capable of serving New England. This is the
eligibility standard used in the Massachusetts RPS, as well as all other RPS programs in New
England. As long as a renewable energy facility or demand side resource can deliver its
electricity output to the ISONE grid, the power can be delivered to consumers located
anywhere in New England.

There are hundreds of new, renewable energy projects either in the development,
permitting, or construction phase in New England that are 20 MW or larger, and which
should be considered as alternatives to the proposed project. Even from the wind sector
alone the alternative supplies are impressive. As shown in Exhibit 7, the ISONE
interconnection queue for renewable energy facilities includes over 2,100 MW of new
renewable capacity seeking interconnection in New England. More than balf of these
megawatts are for new wind facilities (not including the proposed project).??®

In addition to these proposed new renewable projects, there is substantial room for
future growth. First, according to a Massachusetts Department of Energy Regulation
analysis, the land-based wind industry bas the capacity to produce 9,500 MW of wind
generated power in New England.?*® Second, as illustrated by the following chart, proposed
onshore wind projects in New England have the capability to supply a significant share of the
region’s total energy needs. Even a non-exhaustive list of pending onshore wind projects in
New England, which are 20 MW or larger, have the potential to supply over 1,795 MW of
new generation.”>' Even this estimate, however, is not representative of the total output from
all proposed wind facilities in New England since it excludes al! projects smaller than
20 MW.

229 See Exs. 6 and 7. This data is extrapolated from the ISONE Interconnection Queue. 1SO
New England, ISONE Interconnection Request Queue 03-15-08 (Mar. 15, 2008), available at
http://www.isone.org/genrtion_resrcs/nwgen_inter/status/interconnection_request_queue_%20031520
08.xls.

230 Catherine Williams, DOER Chief: Land Based Wind Good Opportunity, Not Widespread,
State House News Service, Apr. 2, 2008.

231 This estimate is not representative of the total output possible from all proposed wind
farms in New England, merely those 20MWs or larger.
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Non-Exhaustive List of Proposed Onshore Wind Projects in New England

Capacity | Commcrcial Start
_Wind Farm Status Location (MW) Date
Horizon/Linekin Bay Energy Development Aroostook County, ME ~500 2007-2010
Marble River Wind Farm Permitting Linton and Ellenburg, NY | 218
Kibby Wind Project by late 2008 or carly
TransCanada Permitting Kibby Mountain, ME 132 2009
Bliss Windpark proposed by
Noble Environmental Power Construction Wyoming County, NY 100.5
Clinton Windpark proposed by
Noble Environmental Power Construction Clinton County, NY 100.5
Granite Reliable Power
Windpark proposed by Noble
Environmental Power Development Coos County, NH 99
Ellenburg Windpark proposed
by Noble Environmental Power | Construction Clinton County, NY 81
Allegheny Ridge Wind Farm
proposed by Gamesa/ First Cambriz and Blair
Energy Corp. Construction Counties, PA 80 Phase [ in early 2007
Criterion Wind Project
proposed by Clipper Wind
Power | Development Garrett County, MD 70
Stetson Ridge Wind Project
proposed by UPC Wind
Management Conbstruction ME 57 late 2009 or 2010
Mainc Mountain Power Pemmitting Redington Township, ME | 54
Passamaquoddy Tribe Wind
Farm Proposed Prentiss Township, ME 50
Hardscrabble Mtn.,
Sheffield Wind Farm by UPC
Wind Management, LLC Permitting Sheffield, VT 40 ~2008
Synergics Wind Energy, Rotb
Rock Wind power Project Construction Garrett County, MD 40 NA
West Hill Wind Power
(Sturbridge) Construction NY 39 Fall 2008
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Searsburg & Readsboro,

PMM (Deerficld Wind) Permifting VT 30-45 late 2008
Hoosac Wind Project by PPM
Energy Permitting Florida & Monroe, MA 30 early2008
CEI New Hampshire Wind,
LLC and Community Energy,
Ine. Permitting Lempster, NH 25-30 late 2008
First Energy Corp / DisGen Proposed Somerset County, PA 25
Lempster Wind Project Construction Lempster, NH 24 ~2008
Total Proposed MW i | ~1,795

Sources:

www.cere.energy.gov/windandhydro/windpoweringamerica/ne projects.asp

WWw.awea.org/projects/

In addition to the proposed wind projects, New England is developing other onshore

renewable energy projects that should also be considered altematives to the proposed project.

The following chart lists the proposed, non-wind renewable energy projects in New England
that are 20 MW or larger. Many of the proposed new projects are either biomass or landfill
gas and are capable of providing substantial amounts of generation, as well as firm capacity.
The proposed significant non-wind renewable energy projects in New England include:

Non-Exhaustive List of Proposed Onshore Renewable Projects

In New England 20 MW Or Greater

* Project Type Location Capacity Projected Commercial
MMwW)232 Operation Date
Somerset Unit 6 Somerset, MA 120 (conversion)
Biomass/Biodiesel
Biomass Project Coos County, NH 67.5 6/1/2009
Biomass Project Berkshire, NH 60 12/1/2010
Biomass Project Hampden, MA 55 6/30/2009

232 . . .
These estimates are based on winter net MW generation.
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Biomass Project Cheshire, NH 50 h 6/30/2010
Biomass Project | Hillsboro County, NH 45 - 2R572010

S o O B AT

" Biomass Project " Litchfield County, CT 0 | 1712010

Landfill Gas Project Providence, RI 384 12/172009

Biomass Project Windham, CT 385 3/31/2010

Sources:

Div. of Energy Resources, Massachusetls Renewable Portfolio Standard Annual RPS Compliance Report for
2006 (2006), butp://www.mass.gov/doet/rps/ps-2006annual-rot.pdf

ISO New England, ISONE Interconnection Request Queue 03-15-08 (Mar. 15, 2008), available at

http://www.isone.org/genrtion_resrcs/nwgen inter/status/interconnection request queue %2003152008 xls.

4, Demand Response Is a Cost-Efficient, Reasonable Alternative
That Should Be Considered as an Alternative to the Proposed
Project

In addition to onshore renewable energy projects, demand response resources are a
viable and cost effective aiternative to the proposed project that should be evaluated.
Demand response is the implementation of measures at a customer’s business facility that act
to reduce the need for electricity and thereby reduce overall demand within the ISO system.
These resources can have the most immediate and cost-effective impact on energy needs and
costs because they take pressure off of the [SO system during periods of peak demand when
energy is most needed and costs are highest. These resources act to reduce the overall need
for energy and are an alternative to building additional generation facilities. Demand
response has been recognized by FERC and ISONE as providing an important source of low-
cost, reliable and environmentally beneficial electricity supply.

Demand response consists of many separate programs, including:

» Reliability-based programs, which include both voluntary and
emergency programs that compensate market participants when they
curtail their load use during emergency situations or compensate
market participants that curtail their energy consumption during
particular periods;?3?

m Federal Energy Regulatory Commission, 2006 State of the Markets Report 38 (2007),
bttp://www.ferc. gov/market-oversight/st-mkt-ovr/som-rpt-2006.pdf. Ex 62.
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e Economic programs that allow participants to submit load reduction
bids into day-ahead and real-time markets;234

e Time-based rates, such as time-of-use rates and real-time pricing;2*$

¢ Legacy utility programs, such as interruptible tariffs or direct load
coatrol that contributes to system reliability;23¢ and

e Calls for voluntary conservation that do not provide a direct economic
benefit to the customer.237

Demand response plays an important role in meeting ¢nergy demand in New England
and throughout the United States. According to FERC, demand response played an
important role in reducing peak loads during the record demand Jevels that occurred in New
England during the summer of 2006. For example, in Long Island and southwest
Connecticut, two of the most electrically vulnerable areas in the country, demand response
reduced peak load by approximately 4.6 percent and 6.1 percent, respectively, in the summer
0f 2006.°® As shown below, demand response resources eliminated demand growth
throughout the aftemoon period when demand normally peaks.?3?

2 1d. 239,

235

Id.

236

Id.

237

ld.

238

d

e Figure taken from the Federal Energy Regulatory Commission’s State of the Markets
Report for 2006, id.at 38.
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Demand response 15 an effective and economically sound altemative to the proposed project.
Not only are demand response resources a cost-effective alternative to project, they have
fewer adverse environmental effects.

As shown by the existing and proposed renewable energy generation mix in New
England, and the success of demand response technology, there are many cost-effective and
environmentally beneficial altenatives to the proposed project that are capable of meeting
the current and future energy needs and RPS goals in Massachusetts and New England.
Further, there is no rational basis for excluding these alternatives from the MMS analysis.
These resources are a cost-effective and environmentally beneficial altemative to the
proposed project.

E. Adaptive Management Is Not Appropriate for the Proposed Project and
the DEIS Discussion of Adaptive Management Is Inadequate

Another serious problem in the DEIS is the mitigation discussion and the assumption
in Chapter 9 that an effective Environmental Management System can be developed and
implemented for the proposed project to address post-construction impacts to wildlife
through an adaptive management approach. One APNS avian expert, Shawn K. Smallwood,
with expertise on the impacts of wind energy projects on birds (Appendix [8), commented, “I
have not seen any mitigation plan so briefly and so vaguely described for a wind power
project as the one that appears in the DEIS for Cape Wind.” Dr. Smallwood goes on to
explain that adaptive management is infeasible for the proposed project because the proposal
lacks adequate pre-project monitoring and research needed to formulate a reasonably sound
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SAVE OUR SOUND

ALk alliance to protect nantucket sound

September 24, 2009

S. Elizabeth Bimbaum, Esq.

Director, Minerals Management Service
1849 C Street, NW

Washington, DC 20240

RE: Deficiencies in the Analysis of Alternatives in the January 16, 2009,
Final EIS on the Cape Wind Project and Request for Consensus Process

Dear Director Birnbaum:

On behalf of the Alliance to Protect Nantucket Sound (Alliance/APNS) and its 30,000
supporters, we extend our congratulations to you on your appointment to the position of Director
at Minerals Management Service (MMS). Established as a nonprofit organization in 2002, the
Alliance is a nonprofit environmental organization dedicated to the long-term preservation of
Nantucket Sound. Our goal is to protect Nantucket Sound in perpetuity through conservation,
environmental action, and opposition to inappropriate industrial or commercial development.

One of our primary objectives has been to promote a comprehensive ocean planning process;
particularly for the location of offshore renewable energy resources. We are strongly opposed to
the proposed location for the Cape Wind project in the middle of Nantucket Sound due to the
many adverse impacts it would have on the public interest values of the Sound. The Alliance is
willing to support, however, a decision-making process that locates the project in one of the
many altemative sites currently available. The purpose of this letter and the enclosed report is to
advance the alternative site relocation process and to bring new information to the attention of
MMS. As has been the case for over seven years, the Alliance is ready to work cooperatively
with MMS, the project applicant, and other stakeholders to achieve a consensus solution to the
Cape Wind controversy. It appears consensus building has been utilized in Rhode Island and
Delaware, where offshore wind energy projects are advancing without conflict. The Alliance is
hopeful that the Cape Wind controversy can end with a win-win solution as well. Clearly, MMS
and DOI leadership will be necessary to achieve this desirable result.

The Alliance has prepared the attached report on the deficiencies in the analysis of alternatives in
the review of the proposed Cape Wind Project in Nantucket Sound in the Final Environmental
Impact Statement (FEIS), released on the last business day of the Bush Administration. The
National Environmental Policy Act (NEPA) clearly requires more than the current level of
analysis. Because the purpose and need statement used is too restrictive, a number of reasonable
and viable alternatives were impermissibly ruled out and need to be re-evaluated in order to

4 Barnstable Road, Hyannis, Massachusetts 02601
o 508-775-9767 = Fax: 508-775-9725

www.saveoursound.org

a 501 (¢)(3) tax-exempt organization



address the deficiencies in the Bush Administration FEIS. In addition, new project locations
have been proposed with advanced technologies, and new information is available on existing
altematives that require a revised NEPA review. The law is clear that a supplemental NEPA
review is required at this time. We respectfully ask the Director to specify that MMS produce a
supplemental FEIS.

The Alliance notes that the East Coast states are forming a collaborative to promote the offshore
industry by installing a backbone or spine underwater transmission line to reach multiple
deepwater sites. The advancement of high-voltage transmission infrastructure that will be
installed in federal waters surrounding Massachusetts and adjacent states will enable more
alternative sites, as these will be interconnected to the New England Power Pool (NEPOOL).
This spine will be a superhighway for offshore site connectivity that meets the criteria set forth
by the MMS. To reinforce the point that these sites are valid alternatives, the announcement of
the collaborative includes statements by Cape Wind developer, James Gordon, that an industry is
advancing with some of the other developers referenced in this paper. This clearly means the
alternate site analysis must be expanded to include the sites described in this report.

These new altermatives, combined with President Obama’s June 12, 2009, National Ocean Policy
Task Force initiative, provide the basis for a new approach to consensus-based decision making
that both protects Nantucket Sound—making possible its long-overdue consideration for national
marine sanctuary or national monument designation—and removes the controversy that stands in
the way of the development of properly-sited offshore wind energy projects in New England.
MMS now has the opportunity to show true leadership in ocean management planning and
offshore energy development by expanding the consideration of alternatives in the Cape Wind
review to achieve a consensus solution, and the Alliance stands ready to assist in that effort.

Thank you for your attention to this matter, and should you have any questions or comments
please call me.

Sincerely,
Audra Parker, Executive Director

Enclosure

Cc:  Representative William D. Delahunt
Senator John F. Kerry
Roduey E. Cluck, Ph.D., Project Manager, Minerals Management Service
Walter Cruikshank, Ph.D., Minerals Management Service
Andrew Krueger, Ph.D., Minerals Management Service, Alternative Energy Programs
Wyndy J. Rausenberger, Esq., Department of the Interior, Office of the Solicitor

4 Barnstable Road, Hyannis, Massachusetts 02601
o 508-775-9767 o Fax: 508-775-9725
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a 501 (c)(3) tax-exempt organization



TABLE OF CONTENTS

LEEOAUCTION ..ttt ettt ettt rb e et et e st a et se st et ee e s s cmaebs £ obesmehasncerennesbateren st s besaeasean
Alternatives within New England........ccc.ovoiiiiieiriiiciciei e csre e sasa e s
RAOE ISIANA ........ooooee e s
MaSSACHUSEIS FLAEral WALFS oov..eeeeoveeeeoeeeveveceeseeeseeoeeeeveeeseesereseeesessesse s eeressseessssoeseesenions
MasSAChUSet1S SHAtE WALETS .......ccvo.eooeeieeeciiieeeieces e cease st ns s e s s aar et sansrasmsatsrasensabeneans

DAV oot v e s e eetreeseaseatsseeeseaia e e s e esaetsentreesee sastsmee e ames st soeeaaensseeatassenersnasnsaarens

~Deéepwater Altematives

Offshore Alternatives within an Appropriate Geographic Range ..o

EXPIOTALIOFY JQASES .......c.cooiviirencre ettt e an e s st e
INEW YO K oottt ettt s et e b et s
INEW JEFSEY ..t cr ettt s e n st

DIAWATC ...ttt st eb e e s b s Ak b e st s E e sre et en b asens

Hydrokinetic projects

................................................................................................................

Onshore Alternatives

....................................................................................................................

Conclusion

....................................................................................................................................

.................................................................................................................

11

.. 13

.13

. 14



Introduction

The Minerals Management Service (MMS) has been tasked with reviewing the proposed Cape
Wind Project in Nantucket Sound since 2005. Under the National Environmental Policy Act
(NEPA), MMS released a Draft Environmental Impact Statement (DEIS) on January 18, 2008,
and a Final Environmental Impact Statement (FEIS) on January 16, 2009, the last business day
of the Bush Administration. Both EISs limited the review to the following alternatives: the
applicant’s preferred site at Horseshoe Shoal (HSS); a no-action alternative; a site south of
Tuckernuck Island; Monomoy Shoals; and a series of smaller or phased projects on HSS. All of
the altematives are in the immediate geographic vicinity of the applicant’s desired location.

NEPA requires more than the current level of analysis. Action agencies must take a hard look at
the impacts of their actions, with the analysis of alternatives at the heart of the review.! NEPA
regulations require federal agencies to “[r]igorously explore and objectively evaluate all
reasonable alternatives,” which are “those that are practicable or feasible from the technical and
economic standpoint and usmg common sense, rather than simply [what is] desirable from the
standpoint of the applicant.”

MMS did not follow this principle in reviewing the Cape Wind Project. A number of reasonable
and viable alternatives were impermissibly ruled out because the purpose and need statement
used in the DEIS and FEIS is too restrictive. As a result, there are a number of alternatives that
must be evaluated to cure the deficiencies in the Bush Administration’s FEIS. In addijtion, new
information is now available that requires an expanded altematives analysis.

Additional alternatives that must be considered include: the Blue H proposal for a floating
deepwater commercial wind energy project located off Martha’s Vineyard; the State of Rhode
Island proposed two phased wind project in state waters; the Winergy Power proposal offshore
of Long Island; preliminary permits issued by the Federal Energy Regulatory Commission
(FERC) to over a dozen hydrokinetic, or tidal and wave energy, projects in the New England
area; onshore renewable and clean energy projects that are reasonable alternatives to the
proposed project; and the Commonwealth of Massachusetts” own proposed offshore wind sites in
state waters, two sites that can incorporate 166 wind turbines generators (WTGs) with a capacity
of 3.6 megawatts (MW). Additional discussion of these sites can be found below.

The law is clear that a supplemental NEPA review is required when significant new information
becomes available. NEPA regulations require additional impact analysis whenever there are
either substantial changes in the proposed action relevant to associated environmental concerns,
or there are significant new circumstances or information relevant to environmental concerns and
the proposed action or its impacts.* Courts have consistently held that agencies should apply a
“rule of reason” when deciding whether supplemental NEPA documents are necessary and

" Andrus v. Sierra Club, 442 U.S. 347, 348 (1979).

240 C.F.R § 1502.14(a).

3 Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act Regulations, 46 Fed. Reg.
18,026 (Mar. 23, 1981) (emphasis added).

40 C.F.R. § 1502.9(c).



whether there are circumnstances giving rise to the need for new NEPA analysis.” With regard to
alternatives, “a viable but unexamined alternative renders an environmental impact statement
inadequate.”® As demonstrated by this report, these tests have all been met for purposes of
renewable energy projects that are less controversial and harmful options than the Cape Wind
Project, and MMS must now expand the EIS with additional alternatives and conduct further
public review to comply with NEPA.

Alternatives within New England

The basis for determining reasonable alternatives in an EIS is the purpose and need statement.®
The 2008 DEIS and 2009 FEIS describe the purpose and need of the proposed project as follows:

The underlying purpose and need to which MMS is responding is to provide
an alternate energy facility that uses the unique wind resources in waters off
of New England using a technology that is currently available, technically
feasible, and economically viable, that can interconnect and deliver electricity
to the New England Power Pool (NEPOOL), and make a substantial
contribution to enhancing the region’s electrical reliability and achieving the
renewable energy requirements under the Massachusetts and regional
renewable portfolio standards (RPS).

The Alliance to Protect Nantucket Sound (APNS) has consistently expressed significant
concems over the impact that this narrow statement has had on the alternatives analysis in the
NEPA review process. As we have demonstrated in our DEIS and FEIS comments, the purpose
and need statement violates NEPA and has the impermissible effect of leaving no options other
than the applicant’s proposal. (Exhibit 1).

Even under the MMS purpose and need statement’s qualifications, significant new developments
call for reconsideration of previously rejected alternatives and the consideration of new sites.
Proposed projects off the coast of Rhode Island, in Massachusetts State Waters, and off the coast
of Maine should be considered as alternatives within New England. Additionally, the
development of deepwater floating and jacketed WTG technology means that there are numerous
potential deepwater locations that should be considered. In fact, on July 20, 2009, the Boston

$ Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 373-374 (1989); Portland Audubon Soc’y v. Babbitt, 998
F.2d 705, 708-709 (9th Cir. 1993).

8 Dubois v. U.S. Dep't of Agric., 102 F.3d 1273, 1289 (Ist Cir. 1996), cert. denied, Loon Min. Recreation Corp. v.
Dubois, 521 U.S. 1119 (1997).

7 By letters of October 2, 2008 APNS has already called some of this new information to the attention of MMS. In
addition, an expanded alternatives analysis is necessary to comply with the National Historic Preservation Act
(NHPA) as discussed in APNS letters of July 29, 2008 and December 30, 2008. A proper NEPA analysis under
both NEPA and the NHPA would point the way to project sites that avoid the many negative impacts of the
Horseshoe Shoal location and make possible a consensus outcome on the Cape Wind application.

8 Roosevelt Campobello Internat’'l Park v. EPA, 684 F.2d 1041, 1047-48 (1st Cir. 1982).
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Globe published an article that called into question whether Cape Wind selected an obsolete
technology.” (Exhibit 2).

Rhode Island

In the DEIS, MMS considered sites off of Rhode Island, such as Block Island, as alternatives to
Cape Wind. It has rejected Block Island because of extreme storm waves and areas of rock or
bedrock. For the reasons that follow, the rationale purportedly relied on by MMS for refusing to
consider the Rhode Island locations is no longer valid. The site rejected by MMS has now been
selected by Deepwater Wind for its project using a newer technology than the eight year-old
Cape Wind system. The Deepwater Wind project came about through a well-structured offshore
wind energy development plan directed by Rhode Island Governor Donald L. Carcieri. In a
transparent bidding process, the Deepwater Project was selected against six other projects.
Furthermore, the MMS evaluation of the Block Island cost of energy, 13.7 cents per kilowatt
hour (kWh), is within ten percent of the 12.8 cents per kWh for the HSS site. The less than one
cent difference, given the potential error in estimation, means the Block Island site compares
favorably with the proposed site. These reasons dictate the need for MMS to re-evaluate the
Block Island site and Deepwater project as a viable alternative. (Exhibit 3).

In spite of MMS' incorrect rejection of the Block Island alternative site due to extreme storm
waves, the technology to develop offshore wind projects off Block Island does exist. This is
evidenced by the proposed Deepwater Wind Project and the recent Homs Rev 2 Project off the
coast of Denmark. The Horns Rev 2 Project, labeled as the world's largest offshore wind farm, is
located 30 kilometers off the coast of Denmark and is slated to go into operation on September
17, 2009. The proposed wind farm will be spread over a 35-square kilometer area and has an
overall capacity of approximately 209 MWs. (Exhibit 4). The Project will utilize turbines
approximately 150 meters high, with 30-40 meters of the turbine below sea level. (Exhibit 5).
The fact that the Project will be located almost 19 miles off the coast of Denmark in the extreme
sea state and weather conditions of the North Sea is proof that technology does exist to build an
offshore wind farm off of Block Island despite the potential for extreme storm waves and
weather. As stated on the Project's website, the North Sea is known for its hazardous weather
conditions and “waters which earlier in the Danish history have been known to swallow up many
good men." (Exhibit 5). The FEIS similarly ruled out other alternative sites located off the coast
of: Portland, Maine; Cape Ann, Massachusetts; Boston, Massachusetts; Nauset, Massachusetts;
Nantucket Shoals, Massachusetts; and Phelps Bank, Massachusetts due to storm wave height. In
light of the development of the Homs Rev 2 Project, MMS should reconsider the alternatives
ruled out on account of alleged extreme storm wave height.

Furthermore, as indicated, Rhode Island’s solicitation of projects resulted in selection of New
Jersey-based Deepwater Wind for two major phases of wind development. Phase One, the Block
Island project, will be a 20 MW project in state waters. It is expected that construction of Phase

? It is not surprising that technology has eclipsed Cape Wind’s plan given the eight year review process. On March
3, 2009, the New York Times revealed that GE is no longer offering the 3.6 MW WTG relied on by the project
applicant, thereby illuminating the fact that the monopile system in not cost effective.



One will begin in late 2010 and be completed in late June 2012. As a result of negotiations
between the State and Deepwater Wind, the developer has revised the construction schedule to
put the development on pace to be the first offshore wind project constructed in North America. -

According to the analysis shown in Appendix F of the Cape Wind FEIS, the Block Island site’s
projected cost to produce electricity is comparable to that of Cape Wind. Deepwater Wind
utilizes proven, state-of-the-art jacket foundation technology that allows wind turbines to be
cost-effectively deployed in water depths up to 150 feet. Rhode [sland has already evaluated the
Block Island site as viable, and this site now clearly meets MMS’ narrow purpose and need
statement. The fact that companies are pursuing this site means that MMS s incorrect that the
alleged storm wave height rules out the location for development. In the real world, the Rhode
Island sites have proven to meet the NEPA test of being a "practicable and feasible" altemnative
and must now be reviewed in a Cape Wind EIS.

In Phase Two, Deepwater Wind will construct a utility-scale project in a separate location,
capable of producing 1.3 million megawatt hours (MWh) annually — or 15 percent of the State’s
electric demand — within three years of approval of Deepwater Wind’s application to MMS.
This 385 MW project will be a 100-turbine deepwater wind plant 15 to 20 miles off the coast.
The exact location of the Deepwater Project will be determined by the results of the ongoing
Special Area Management Plan (SAMP) permitting process, spearheaded by the Rhode Island
Coastal Résources Management Council and the University of Rhode Island’s Graduate School
of Oceanography. Given its utility-scale size and time frame, this project clearly should be
viewed as a viable alternative to Cape Wind. Moreover, the offshore wind resource in the
general area considered for this Phase Two project is sufficient to accommodate more than one
utility-scale facility. Thus, in addition to the Deepwater Wind project serving as an alternative to
Cape Wind itself, MMS also must consider simply moving Cape Wind to this location as well.
(Exhibit 6). Walt Musial of the National Renewable Energy Lab has confirmed that the Rhode
Island location is viable for 400 MWs of offshore wind power. (Exhibit 7).

Finally, Deepwater is in a better position than is Cape Wind to secure a Power Purchase
Agreement (PPA) and, consequently, to obtain the necessary funding to finance its project. As a
result, this project is far more "practicable and feasible" than Cape Wind. Since the issuance of
the FEIS, Rhode Island signed legislation that requires National Grid, the state’s largest electric
utility, to buy power from renewable energy producers. Specifically, the legislation requires
National Grid to make long-term contracts to buy 90 MWs of renewable power; a step that
Rhode Island Govemnor Carcieri stated should help Deepwater Wind secure the $1.5 billion in
funding it expects to need for the two offshore projects. (Exhibit 6).

Cape Wind, by contrast, has very poor prospects of obtaining a PPA. Massachusetts enacted the
Green Communities Act that also calls for state retail utilities to solicit PPAs from renewable
energy projects. Section 83 of the Green Communities Act calls for the PPAs to cover three
percent of the state’s total demand of electricity. The Draft Request for Proposal (RFP), issued
by Massachusetts Department of Public Utilities (DPU) and Department of Energy Resources
(DOER), shows that the four retail utilities might execute PPAs that, on a combined basis, would
procure about 1.4 million MWh annually. Cape Wind claims it would produce 1.6 million MWh.
This amount of demand (1.4 million MWh per year) falls short of Cape Wind’s output, which
means even if Cape Wind were able to contract for all the power, it would not be sufficient.
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Also, it is unlikely that Cape Wind would receive any portion of the PPAs because it is common
knowledge that a project such as Cape Wind would require a selling price of at least 21 cents per
kWh, which is at least twice the market price for powcr.10 Massachusetts, fortunately, has many
renewable energy projects in the pipeline with costs much lower than Cape Wind. Finally, Cape
Wind faces strong opposition because of its location. Any effort to award a PPA to Cape Wind
will be vigorously opposed. At an alternative site, however, a PPA could be supported.

The availability of a PPA is critical to satisfying MMS’s own purpose and need statement, which
requires the project to be financially viable. As is clear from MMS® own Appendix F analysis,
Cape Wind is not financially viable. The peer review notes that the cost of Cape Wind, including
subsidies, is still more than double the regional market. Cape Wind would not be profitable. In
fact, Cape Wind is less viable economically today than it was at the time of the FEIS release. The
National Academy of Sciences issued a report indicating a project such as Cape Wind would
now cost 21 cents per kWh."! The local market is less than ten cents per kWh. On this basis -
alone, MMS should have rejected Cape Wind under its own EIS criteria. In any case, the
offshore Rhode Island sites have emerged not only as reasonable alternatives that must be
considered, but as clearly preferable alternatives that render Cape Wind and HSS undesirable and
a flawed choice for further federal action.

Massachusetts Federal Waters

South of Tuckernuck Island (STI) is a reasonable alternative to Cape Wind and is, in fact,
superior to Cape Wind’s preferred site on HSS in several areas, including tribal and cultural
impacts, historic preservation, visual impacts, navigation, and oil spill risk. The FEIS, however,
fails to identify STI as preferable to HSS.

The Mashpee Wampanoag Tribe, which opposes HSS because of impacts to Tribal cultural,
ceremonial, and religious practices, has, since the issuance of the FEIS, expressed support for
STT as a better alternative with fewer impacts. According to the Mashpee Wampanoag Tribal
Historic Preservation Officer (THPO) at the section 106, June 16, 2009, meeting, STI is clearly a
superior site. “The area -- I can be sure that the proposed project falls into the area that the
Wampanoags use, I can be sure of that. I can be sure of -- that the visual resources that are being
affected, like the 28 properties that have been determined to be affected, do not exist on the other
side of Tuckernuck, that there are no historic resources that will be affected visually from that
section from the Mashpee Wampanoag’s point of view, okay?” The THPO further stated,
“South of Tuckernuck is not visible from any of the historic district sites, it is closer to the island,
but it’s closer to the island and the island is ... I think it’s 85 percent conservation lands, it is not
1n view of the historic district.” (Exhibit 8).

The STI site also would significantly reduce the visual impact compared to HSS, which is
surrounded by three landforms. STI would affect a smaller area and fewer people and would not
be visible from the Cape Cod mainland. Considering the fact that 71 percent of the population of

' The National Academies recently released a report on renewable energy. The report shows that an offshore wind
energy project requires a selling price of 20.95 cents per kWh. This is a most credible source of information. It
corroborates the FEIS Appendix F findings that Cape Wind is not a profitable project.

W Electricity from Renewable Resources, National Acadernies Press, 112, table 4-2 (2009). The figure for offshore
wind is $209 per MWh which is 21 cents per kWh.



Martha’s Vineyard and aimost the same percentage of the population of Nantucket are
concentrated on the northern half of the respective islands, STI would be more directly visible
for 7,726 people. In comparison, HSS would be more directly visible for more than 111,800
people if one takes into account the communities facing the shores of Nantucket Sound located
on Cape Cod, Martha’s Vineyard and Nantucket (Helimax Energy, “Independent Review of
FEIR,” March 2007, included as Appendix 21 in Alliance comments on DEIS).

STI would have fewer navigational impacts than would HSS. STT supports little to no
commercial marine vesse! traffic, its vicinity does not fall on or adjacent to any marine
transportation route, it has no passenger ferry traffic, and the population of recreational boaters
and fishing activity in the area is dramatically smaller than similar marine activity in Nantucket
Sound. Furthermore, given the greater separation between towers, the lack of proximity to
established channels and ferry routes, and significantly reduced marine traffic and activity, this
alternative is less objectionable than the primary site on HSS. Greater separation would be
potentially less hazardous to mobile gear fishermen.

A major release of oil due to a collision with an oil tanker vessel and a wind turbine generator
(WTGQG) at the proposed HSS site is much more likely than at the STI site, as tanker vessels
commonly ply the Main Channel adjacent-to HSS and normally do not navigate Muskeget
Channel north of the STI site. Therefore, the worst-case discharge at STI (approximately 41,000
gallons of transformer oil and diesel oil plus smaller amounts of oil and hazardous substances
from each WTG) would be much smaller than a worst-case discharge from a tanker vessel
collision with a WTG at the HSS site (41,000 gallons from ESP, small amounts from WTG plus
up to approximately 1.3 million gallons of fuel oil from a tanker vessel). A significantly larger
release from a tanker vessel allision at Horseshoe Shoal would likely result in substantially larger
ecological impacts than a (relatively smaller, but still significant) release from only the ESP or
WTG. :

- The HSS site is more susceptible to the impacts of sea ice than the STI alternative site location.
Accordingly, the STT site is less susceptible to impacts and potential spillage of oil and
hazardous substances from sea ice than the HSS location.

All of these factors argue strongly in favor of STI. Despite these significant public interest
benefits, the incremental cost of STI over HSS is inconsequential. The FEIS calculates cost of
generation at $128/MWh (after subsidies and tax credits) versus $143/MWh for STI (including
MMS peer review adjustments). This represents an additional cost of just 12 percent for STL.
While water depthis, wave heights, and distance from shore may pose additional costs for STI,
the wind is stronger, which offsets some of the additional capital costs. In addition, a larger
footprint could be considered to further offset additional costs. Moreover, it has been assumed in
the FEIS that all connection cables from STI will cross Nantucket Sound and pipe into the New
England power grid where the altenative on HSS would make landfall. Cable connections from
STI to the islands of Martha’s Vineyard or Nantucket have not been considered.

It is clear that no offshore wind energy projects are capable of development without large public
subsidies or loans. It, therefore, follows that projects like Cape Wind should not be considered or
approved for highly controversial sites such as HSS, when other sites that have broad-based



public support are available. If taxpayers are to foot the bill for projects such as Cape Wing, it
should be the desire of the applicant and the duty of the federal decision-maker to select the site
that reduces controversy and conflict as the trade-off for large public subsidies. The applicant’s
narrow economic self-interest should not dictate a public-interest decision where not only wilt
federal land be made available for development, but where many substantial public subsidies will
be required to make the project feasible. STI meets this goal by minimizing public interest
conflict; the applicant’s preferred site at HSS maximizes conflict and controversy.

MMS has full authority to advise the applicant of the need to consider alternative sites. While it
is not possible to require this project developer to select a different location, MMS has a duty
under NEPA to identify the preferable site. By encouraging Cape Wind to seek an alternative
site, such as Rhode Island or STI, rather than investing in the site that produces maximum
conflict and significantly harms the public interest, MMS will pave the way for a consensus
solution.

Massachusetts State Waters

On June 30, 2009, the Commonwealth of Massachusetts released its draft Ocean Management
Plan (OMP). This plan identifies two areas in state waters that could accommodate utility-scale
wind projects. As many as 166 wind turbines, generating enough electricity to power some
200,000 homes, could be built to the southwest of Martha’s Vineyard: one on the far side of
Noman’s Land and the other off the Elizabeth Islands. The FEIS did not consider either of these
alternatives, which have now become reasonable alternatives as a result of the Commonwealth’s
post-FEIS plan.

The above map shows the two areas west of Martha’s Vineyard hightighted for wind energy.



This option would: be 25 percent larger in numbers of turbines and almost 50 percent larger in
generating capacity than Cape Wind. According to the state draft plan, the two areas southwest
of the Vineyard presented the least conflicts. The plan stated that the area south of Noman’s
Land is unusual in that there are few other places in state waters that are three or four miles away
from population centers and have relatively minor potential conflicts, such as with navigation or
ecosystem values.

In addition, the Massachusetts plan also would authorize other areas of state waters that would
still be available for small-scale community wind generation, subject to environmental vetting.
The MMS EIS did not consider these sites, and they must now be considered as reasonable
alternatives as a result of the State’s June 30, 2009, draft plan.lz. Thus, the new state plan
altematives must be considered.

Maine

In another post-FEIS development, international energy companies are now looking seriously at
Maine for massive wind turbines and support structures that would float in deepwater, out of
sight of the coast and in line with the strongest breezes. The Maine Ocean Energy Task Force
will identify up to five offshore demonstration sites before year’s end.

Seattle-based Principle Power Inc. is seeking investors to finance a prototype of its patented -
WindFloat floating support structure. It is designed to handle a 400-ton tower and a S MW
turbine, with a rotor up to 500 feet in diameter. At commercial scale, Principle anticipates a 30-
turbine wind project that can generate 150 MWs. (Exhibit 9).

Maine is one of five sites worldwide — along with Portugal, the United Kingdom, Hawaii and
Oregon — being considered by Principle. Maine is appealing because of its wind resources,
neamess to population centers, and active wind energy research at the University of Maine. The
company has already signed agreements with a Portuguese utility for a phased WindFloat
development and has begun meetings in Oregon for a demonstration project ten miles offshore.

Maine’s test sites may also attract a company like StatoilHydro, a Norwegian oil and gas firm
that is expanding into worldwide energy ventures. StatoilHydro is monitoring the work of
Maine’s task force and plans to begin video conferences this summer with representatives from
the University of Maine. Statoil officials have expressed interest in testing the Hywind WTG off
the coast of Maine once sites are designated. Hywind is designed to extend more than 300 feet
below the ocean, so it will be far enough from land to avoid most conflicts with existing uses.
(Exhibit 9).

12 Under NEPA, MMS cannot ignore alternatives simply because they do not fall under its jurisdiction. See, e.g.,
NRDC v. Hodel, 865 F.2d 288, 295-96 (D.C. Cir. 1988); NRDC v. Morton, 458 F.2d 827 (D.C. Cir. 1972); 40 C.F.R.
§ 1502.14(c).



Cape Wind has become a cautionary tale for Maine’s task force. Representatives from lobstering,
groundfishing, and aquaculture joined conservationists and recreational boaters to suggest how
Maine can avoid the pitfalls of Cape Wind. Their overall message: Work closely from the start
with coastal communities and interest groups to win support for Maine’s test sites. Deepwater
wind facilities create fewer human conflicts because the bulk of lobster fishing and boating takes
place within three miles of the coast. Floating wind sites are likely to be at least 12 miles
offshore. Researchers at the University of Maine are compiling databases that include whale
sightings, bird migration, and shipping routes to identify the best sites. Recently, the University
of Maine received a $4.6 million stimulus grant to create a degpwater wind research center. This
18 further confirmation that deepwater wind is the technology of the future, not the monopile
WTG, which GE has abandoned and Cape Wind relies on. \

Deepwater Alternatives

While MMS recognized the existence of floating foundation WTGs in the FEIS, it failed to
consider any such sites as alteratives because it incorrectly assumed that the technology is not
reasonably available. The technology for these facilities is more mature than MMS represents,
and it is viable now for NEPA purposes.

Both Blue H and Hywind already have launched pilot projects, with Blue H’s pilot completed
and the site decommissioned. Deepwater floating turbine technology, therefore, is readily within
the timeframe that is reasonable to be included as an alternative in the EIS. The recent article in
The Boston Globe confirms that new technology and less-conflicted projects have already
overtaken Cape Wind. (Exhibit 2). MMS must, therefore, revise its NEPA analysis to account
for these new sites and technologies. A summary of current deepwater projects is set forth below.

Blue H has a deepwater project in Italy that is “shovel ready,” fully permitted and supported by a
PPA. From a commercialization standpoint, the Blue H deepwater project is well ahead of the -
Cape Wind proposal. On January 14, 2009, Blue H of the Netherlands announced delivery of a
commercial 2.0 MW floating platform WTG for 2009. The 2.0 MW WTG is currently being
manufactured and will be deployed off the coast of Puglia, Italy. (Exhibit 10)." This represents
the first of a planned 90 MW floating wind project to supply the power needs of 75,000 Italian
homes. (Exhibit 10). :

Blue H has also announced plans to develop a deepwater water wind energy project 23 miles
southwest of Martha’s Vineyard and has been ready, for over a year, to evaluate the site pending
MMS approval. Blue H has an application before MMS to test its system and has support from
the entire Massachusetts Congressional Delegation. (Exhibit 11). MMS only recently granted
Blue H permission to secure the permit from the Army Corps of Engineers, and Blue H has
submitted its application. Blue H hopes to moor the test platform off the coast by 2010 to collect
vital data. The long-term goal is to have 120 turbines floating in 167 feet of water, generating
420 MWs. (Exhibit 11).

Siemens and energy company StatoilHydro have already installed what they call the first large-

scale floating turbine. The Hywind, a 2.3 MW deepwater WTG built by Siemens, is sited off the
coast of Norway and combines technologies from both the wind industry and the oil and gas

9



sectors. It will be tested off the coast of Norway over the next two years. The turbine has a 100-
meter draft that is anchored to the seabed with cables that can be up to 700 meters long. The
WTG has a ballast that is tied to the sea floor with cables. Wires will transfer the electricity
produced to the mainland grid. The Hywind technology is suitable for depths of about 400 feet to
more than 2,200 feet. The turbine in Norway is 7.4 miles offshore where the water is 721 feet
deep. It is a utility-size turbine, with a hub height of about 100 feet, capable of generating

2.3 MWs of electricity. (Exhibit 12).

According to the June 4, 2009, MIT Technology Review, “The notion of floating wind turbines
far oftshore may have come a nautical mile closer to reality late last month, with the
announcement of a collaboration between Norwegian oil and gas producer StatoilHydro and
Germany’s Siemens.” (Exhibit 13).

The project planned by StatoilHydro and Siemens involves mature technologies being
implemented by industrial giants. StatoilHydro’s plan relies on a combination of well-tested
components. A 165-meter-tall spar buoy, closely modeled after oil and gas production platforms
used in the Gulf of Mexico and elsewhere, supports a standard, mass-produced Siemens 2.3 MW
turbine. StatoilHydro plans to lower the price of the floating turbine by running it for two years
and gathering the data needed to estimate the smallest anchor and buoy required to support a
wind turbine. Some additional cost will be defrayed by more consistent winds that keep the
turbines spinning more often and, thus, boosting the MWs of electricity generated by each
turbine. These projects are, indeed, more viable than Cape Wind, which is designed to use a -
technology that is, in practical terms, unavailable (the 3.6 MW monopile WTG). MMS cannot
look the other way on Cape Wind and claim that-deepwater technologies cannot be considered as
alternatives because they are not available.

Offshore Alternatives within an Appropriate Geographic Ranpe

In addition to alternatives within the narrowly (and unlawfully) defined area (waters off of New
England) considered by MMS in the purpose and need statement, numerous viable and
reasonable alternatives are found within a geographically appropriate range that would still
provide renewable electricity to NEPOOL. (Exhibit 1). The viability and reasonableness of these
alternatives has been recognized by MMS’ recent decision to grant five exploratory leases in the

“ waters of the Mid-Atlantic and the ongoing permitting activities of FERC and MMS for
hydrokinetic projects in New England, New York, and New Jersey.

The following map shows a number of the alternatives that MMS needs to fully evaluate. .

10



P b ; C
% . NEW ( iﬁ

- Hampshlre  greenetiar
C;'M!Ar;!lﬁgl‘v’lﬂm ,:"
Natanal Forest

Y Piisfield
) /0

11



The noted sites include:

*Exact location o be determined by the resulls of a Special Ares Managemeni Plan

Blua H USA

Bluewater Wind (Delaware]

Fi os En

D 90 0 0 € 909 © 0990 0DE

Exploratory leases

The Department of the Interior (DOI) issued five exploratory leases for renewable wind energy
production on the Outer Continental Shelf (OCS) off the coasts of New Jersey and Delaware on
June 23, 2009. These post-FEIS leases were issued to Bluewater Wind New Jersey Energy, LLC;
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Fishermen’s Energy of New Jersey, LLC; Deepwater Wind, LLC; and Bluewater Wind
Delaware, LLC. The leases authorize data-gathering activities, allowing for the construction of
meteorological towers on the OCS from six to 18 miles offshore to collect site-specific data on
wind speed, intensity, and direction.

The following companies are receiving the exploratory leases for meteorological towers:

State Distance Company

New Jersey 15 - 18 miles Bluewater Wind New Jersey Energy
New Jersey 6-9 miles  Fishermen’s Energy of New Jersey
New Jersey 15 - 18 miles Deepwater Wind

New Jersey 12 - 15 miles Deepwater Wind

Delaware 14 miles Bluewater Wind Delaware

New York

Within the last several months, government agencies and utilities are gauging the interest of
developers in building a massive wind project 13 miles off the coast of New York City. New
York’s dominant electricity company, Consolidated Edison Inc., and the Long Island and New
York power authorities hope to build a 350 MW farm off Rockaway Peninsula in the Atlantic.
The project could expand to 700 MWs, which would make it the largest offshore wind project in
the United States. (Exhibit 14). Previous efforts by the Long Island Power Authority (LIPA) to
build a 140 MW wind farm off the Long Island coast at Jones Beach faltered after cost estimates
reached $800 million, double the initial projections. The LIPA project was rejected after an
independent consulting report concluded that the project would increase electric bills. Most
tellingly, LTPA had selected the GE 3.6 MW WTG for its project. This is most relevant
information for MMS as it considers Cape Wind. The new sites off the coast of Long Island,
however, are more promising because of the application of new technology. The FEIS failed to
consider sites in New York because these were considered too far from the proposed action. That
reason is not valid because these sites could connect to the New York Power Pool NYPOOL)
grid that is adjacent to NEPOOL. The Massachusetts RPS allows for renewable energy from
adjacent power pools to qualify to satisfy RPS requirements.

New Jersey

On October 3, 2008, New Jersey regulators selected Garden State Offshore Energy (GSOE) to
develop the state’s first offshore wind farm project. GSOE, a joint venture between a unit of
Public Service Enterprise Group and Deepwater Wind, was selected by the state Board of Public
Utilities from five firms vying for state support and a grant of up to $19 million. The state
program provides aid for up to 350 MWs. The project is slated to include 96 turbines that would
be between 16 miles and 20 miles off the coast due east of Avalon. The joint venture will take $4
million of the $19 million grant offered by New Jersey. (Exhibit 15).

Once all permits have been issued, GSOE will commence with the construction of the project,
which is estimated to require an investment in excess of $1 billion. It is anticipated that the wind
farm will be built over a period of three years, with a target completion date of 2013. GSOE uses
a proprietary technological solution — a wind turbine foundation adapted from technology that
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has been used successfully over many years in the offshore oil and gas industries. GSOE’s
Jjacket foundation allows wind turbines to be installed in deep waters, far from the shore. The
FEIS failed to consider the New Jersey sites because the distance is too great from New England.
That rationale is no longer valid because the Obama plan for the SmartGrid to bring renewable
power to New England must be considered. In addition, this site is not “too far” from New
England, being less than 200 miles. Finally, the GSOE jacket technology confirms that deeper
water sites in New England should not have been rejected and now must be reconsidered in a
new EIS.

Delaware

Bluewater Wind Delaware, LLC, a subsidiary of Babcock & Brown, is well positioned to move
forward. Delaware’s Delmarva Power, a regulated electric utility that provides electricity to
Delaware and the Eastern shore of Maryland, signed a 25-year PPA with Bluewater Wind for up
to 200 MW in June 2008. The pact was ratified by the state in July 2008.

Bluewater Wind’s offshore wind proposal has a 450 MW nameplate capacity and would be
located approximately 11.5 nautical miles off the coast of Rehoboth Beach, Delaware.
Delaware’s average offshore winds have the potential to produce 5,286 MW, which would
power between 1.2 and 1.5 million average homes.

In addition to its contract with Delmarva Power, Bluewater Wind has received legislative
approval of changes to the state’s RPS to allow for renewable energy credits (RECs) from the
offshore wind farm to be credited to Delmarva Power’s account at a rate of 350 percent (or 3.5
credits) per REC. One REC equals one MWh of electricity, which equals the average monthly
amount of energy used by a Delaware household. (Exhibit 16).

All of these alternatives outside of New England should be considered as alternatives to Cape
Wind. Although not in waters offshore of New England (an arbitrary and legally impermissible
limitation imposed by MMS), their electricity could readily be made available to NEPOOL (also
an arbitrary and legally impermissible limitation imposed by MMS). Contracts for renewable
energy west of New England are conternplated. In fact, the proposed LIPA/Con Edison New
York site is located less than 100 miles from “New England offshore waters” and cannot be
excluded merely on the basis of geography.

Hydrokinetic projects

Furthermore, in the DEIS and FEIS, MMS failed to recognize a number of proposed
hydrokinetic projects in New England, New York, and New Jersey that could serve as alternative
sources of electricity due to MMS' conclusion that hydrokinetic projects did not meet the
purpose and need statement of the proposed Cape Wind Project. Additionally, MMS improperly
concluded that hydrokinetic projects were not a feasible alternative, claiming that hydrokinetic
facilities capable of producing large amounts of electricity are not likely to be commercialized
for several decades, and, thus, cannot provide a substantial contribution of renewable energy to
the Massachusetts and regional RPS in the near future. MMS further ruled out hydrokinetic
projects as an alternative due to the capital costs of constructing these facilities.
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However, since the issuance of the DEIS and FEIS, there have been significant developments in
hydrokinetic permitting and technologies. MMS and FERC have issued regulations governing
the permitting and licensing of offshore hydrokinetic projects, which has spurred project
development in this area. Just this past April, FERC and MMS issued a Memorandum of
Understanding (MOU) regarding the permitting and licensing of offshore renewable energy
projects. More recently, in August 2009, FERC and MMS also released guidance on this issue to
further clarify the permitting and licensing process for hydrokinetic projects. Further, on August
19, 2009, FERC and the State of Maine signed an MOU to coordinate the procedures and
schedules for reviews of tidal energy projects off the coast of Maine. The establishment of an
MOU between FERC and the State of Maine will help ensure that all hydrokinetic projects
licensed off the coast of Maine will be done in an environmentally sensitive manner and take into
account economic and cultural concerns. Additionally, FERC and the State of Maine will agree
on a schedule to ensure the processing of hydrokinetic project applications as early as possible.
The entities will work to identify potential issues that may arise with proposed hydrokinetic
projects to expedite their review and determine any additional studies that are needed.

These recent advances have created a more streamlined and cohesive process by which the two
agencies can license and regulate offshore hydrokinetic projects, thus accelerating the
development of hydrokinetic projects in New England. In fact, there are currently 17
hydrokinetic projects pending in New England, New Jersey, and New York, which have all
received preliminary permits from FERC and have the potential to produce approximately 763
MWs of electricity. These pending hydrokinetic projects in the region are rapidly moving
forward and many have already submitted the required Notice of Intent to file an application and
draft application with FERC, including the time frame for consulting with federal, state, and
local agencies, tribes, non-governmental organizations, and any other interested entities. Holders
of preliminary permits are required to file a Notice of Intent to file an application and draft
application within one year of receiving a preliminary permit. Additionally, the licensees of
these projects have submitted and continue to submit required periodic progress reports to FERC
that document significant progress in the development of the projects.

There are currently 12 projects pending in New England alone that are capable of producing
175.8 MWs of electricity. Additionally, in states immediately adjacent to New England, there are
six projects pending that have the potential to provide 587 MWs of electricity to the region.

The following maps illustrate these proposed hydrokinetic projects.
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Town of Wiscasset Tidal Resources Project
Wiscasset, ME

Shearwater Deslgn Homeowner Tidal Power Project
Kennebec River, ME

AER NY-Kinetics Ogdensburg Kinetic Energy Prolect
New York

Rl Energy Group Sakonnet River Project
Sakonnet River, R!

Hydro Green New York 1 Proj
On the Niagara River in Niagara County, NY

Hydro Green New York 2 Project
Niagara County, NY

17



a2 B B B B B B B B B I

Verdant Power RITE Project (New York, NY)
East River (E shore of Roosevelt Island)

Astoria Tidal Energy Project (New York, NY)
East River {N of the tip of Roosevelt island)

ORPC Western Passage Tidal Project (Eastoort, ME)

Western Passage

Half Moon Tidal Energy Project (Quoddy, ME)
Quoddy Village

Passamaquoddy Tribe Hydrokinetic Project
Perry, ME

ORPC Cobscook Bay Tidal Energy Project
Eastport, ME

Castine Harbor & Badaduce Narrows
Maine Martime Academy (Atlantic Ocean)

Natural Currents Energy Ser, L.L.C.
Cape Cod Tidal Energy, Cape Cod MA

Natural Currents Cuttyhunk/Elizabeth Islands Tidat
Cuttyhunk/Elizabeth Island, MA

Natural Currents Shelter Island Tidal Project
Shelter lsland, NY

Town of Edgartown Edgarniown/Nantucket Tidal
Edgartown, MA

Mananook Associates Grand Manan Channel Project
Grand Manan Channe! (Lubec, ME)
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The federal govemment also appropriated funds in the American Recovery and Reinvestment
Act of 2009 to boost development of renewable technologies, including hydrokinetic power.
The inclusion of these funds in the American Recovery Reinvestment Act of 2009 has helped to
secure the necessary funding needed to jumpstart many of these hydrokinetic projects. It is
evident by the many pending hydrokinetic projects in the region that, since the issuance of the
Cape Wind FEIS, many advancements have occurred that have spurred the development of
hydrokinetic projects in New England, thus providing alternatives to the Cape Wind Project.
These projects and technologies are now viabte, and MMS has no legal justification for limiting
its purpose and need statement to only wind projects when the stated goal is to provide an
"alternate energy facility."

Onshore Alternatives

Finally, reasonable onshore alternatives for the production of renewable energy in the geographic
area must also be considered, including the proposed construction of a wind project on the
Massachusetts Military Reservation.

On June 11, 2009, after the publication of the FEIS, the Massachusetts National Guard
announced a proposal to build a utility-scale wind project on the Massachusetts Military
Reservation that would include up to 17 turbines, each 400 feet high. (Exhibit 17). As the first
of many steps toward building the project at the 22,000 acre facility on Cape Cod, the National
Guard has filed a site plan for review with the Federal Aviation Administration (FAA) and the
Air Force Space Command. As a legal matter, MMS cannot fail to consider "onshore" sites,
especially these located in the immediate vicinity of the Cape Wind proposal.

The plans require review by the FAA and the Air Force Space Command, which operates the
PAVE PAWS radar station on the base. Both the FAA and the Air Force have already approved
a 1.5 MW turbine for the base cleanup program. The National Guard proposal comes after a
study released in February concluding that the Upper Cape base is a prime location for land-
based wind turbines. That report, released by the state Executive Office of Energy and
Environmental Affairs, said the base has the potential to host up to 46.5 MWs of electricity.
(Exhibit 17). The Massachusetts Military Reservation site was not considered in the FEIS
because at the time it was not available. That rationale is no longer valid, as a result of the
Commonwealth’s plan to now develop the site.

Conclusion

The Cape Wind EIS was defective from the outset due to its improperly narrow, result-oriented
purpose and need statement, which led to an illegal aiternatives analysis. Recent developments
have confirmed that the EIS incorrectly precluded reasonable alternatives. In addition to the
flaws that existed at the time the EIS was released, subsequent developments have created the
need for a supplemental EIS and additional public review.
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These new alternatives, combined with President Obama’s June 12, 2009, national ocean policy
and marine spatial planning directives, provide the basis for a new approach to consensus-based
decision making that both protects Nantucket Sound (making possible its long-overdue

consideration for national marine sanctuary designation) and remove the controversy that stands
in the way of the development of properly sited offshore wind energy projects in New England.
Now is the time for MMS to show true leadership in Northeast ocean management planning and

offshore energy development by redirecting the Cape Wind review so that a win-win outcome
can be achieved.
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